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4.1 JURISDICTION 

4 .1 .1 .  In t roduct ion  

E N V I R O N M E N T A L  "LAW A S P E C T S  

T h i s  section of the  envi ronmenta l  permit analys is  seeks  to clarify which 

jur isd ic t ions  have the  r i gh t  to regul.~te development  projects  cons t ruc t ed  

and  opera ted  by  an Indian  t r ibe  or  a bus ines s  en t i ty  composed in pa r t  b y  

an Indian t r ibe .  This  analysis  heavily d raws  upon the Draft  Manual 

" desc r ib ing  the Tribal  Environmental  Review Process ,  p repa red  by  Arnold 

and  Por te r  for CERT. 
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The focus of this  analys is  is on the  applicabil i ty of s tate  law to such  a 

development  projec t .  This  focus is b a s e d  on two considerat ions:  (1) In  

the  ease of the cons t ruc t ion  and operat ion of a synfue ls  facility on the  

Crow rese rva t ion ,  the  Tr ibe  can probably impose t r ibal  regulat ions on t h e  

development  because of the  consensual  n a t u r e  of the  relat ionship be tween  

the  Tr ibe  and o the r  ent i t ies  involved (Merrion v s .  Jicarillo Apache Tr ibe ,  

71 L . E d . 2 d  21 (1982))~ and (2) There  is l i t t le  q u e s t i o n  that  the  federa l  

g0~erhment  h a s  t h e ' ~ b w e r  to apply i ts  laws to Indian rese rva t ions .  This  

power  is rooted iv the  Const i tut ion 's  g ran t  of exclus ive  au thor i ty  to t he  

f e d e r a l ' g o v e r n m e n t "  tO regahate  commerce with the  Indian ' tribes. As was 

noted b y  Arnold and  Por t e r ,  many o~/:the federa l  environmental  s t a t u t e s ,  

"by  the i r  own terms,  a re  made applicable to Indians" o r  Indian l a n d s . '  (See ,  

for  example,  the Federa l  Water Pollution Control  Act (33 U .S .C .  §§ 1251 

and 1362(4)); the  Solid Waste Disposal Act (43: U . S . C .  §§ 6901, 6 9 0 3 ( i 3 ) ) ;  

the Surface  Mining Control  and Reclamation Acts (30 U . S . C .  §§ 1201," 

1281(9) and 1300).) 

• " . ,  

It is concluded tha t  a determinat ion whe ther  a pa r t i cu la r  state s t a tu t e  is 

applicable to a development  pro jec t ,  such as t h e  p roposed  synfuels  faci l i ty ,  

will be pred ica ted  upon  an ana lys i s  of severa l  key  elements ident i f ied  in 

4-1 

I i 



L_ ~ I 

C 

,.,*. 

4.1.1 (Continued) 

decisions of thz  ,United States Supreme Court. Those elements include 

(1) .Is the  subject area which the state "seeks to regulate ah, esdy compre- 

hensively regulated by the federal government or by the tribal govern- 

ment~ (2) Does the state statute interfere with the purposes of federal 

statutes pertaining to Indian tribes~ (3) Does the state statute interfere 

with the In~]ian TribeVs right to self-government; (4) What is the history 

of treaties between the United States and the Indian tribe (Crow) and the 

statutory history pertaining to the Crow Indians| (5) To what State-Indian 
tribe relationship have the Crows previously accommodated themselves; 

(6) Is .the project on an Indian rese~ratton; and finally, (7) What legiti- 

mate state interests  are involved. Unfortunately, this long list of con- 

siderations does not lend i tself  to easy applicability. 

• ' , . . ,  

Additionally, it should be noted that  to the best of our knowledge no cases 

decided by %he Unites States Supreme Court have presented a factual 

situation in which a business ent i ty was composed partially of an Indian 

tribe and partially of non-Indian interests .  Therefore, it is difficult to 

anticipate how the Supreme Court would resolve a controversy involving 

such a fact pat tern.  Additionally, of course, it is unclear whether the 
State of Montana will assert that  its various regulatory statutes do apply 

to the construction and operation of a synfuels plant built in part  by the 

Crow tribe.  All these factors will have to be explored and evaluated if 
the synfuels project is pursued.  

4.1o2 Applicability of State Laws to Indian Tribe,q 

Although historically federal law rather  fully protected the autonomy of 

Indian tr ibes,  making state law inapplicable in Indian country over either 
Indians or non-lndians (see Worehester v.  Georgia, 31 U.S. (6 Pet.)  515 

(1832)), that  concept has been eroded with time. Since about 1970, the 

United States Supreme Court has issued numerous decisions in the  area of 

a 
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4 .1 .2  (Con t inued)  

IncEan law. Al though  t h e s e  cases  sti l l  gene ra l l y ,  a l though  no t  u n t v e r s a U y ,  

p ~ t e c t  Ind ians  on Ind ian  r e s e r v a t i o n s  from t h e  appl icat ion of  s t a t e  law 

(see  M c C l a n a h a n  v .  S ta te  Tax  Commission of  A~zona ,  411 U . S .  164 

(1973))D t h e  law of ju r i sd ic t ion  is  f a r  l ess  c lear  when  the  i s s u e  is  w h e t h e r  

s ta te  law appl ies  to t h e  ac t iv i t ies  of  n o n - I n d i a n s  on an Ind ian  r e s e r v a t i o n .  

Suff ice  i t  to say t h a t  t h e  outcome will b e  even  more dif f icul t  to  de te rmine  

i f  n o n - I n d i a n s  are  invo lved  with Ind ians  on l and  which is no t  r e s e r v a t i o n  

l a n d ,  b u t  in  which t h e  Ind ians  have  a mineral  o r  o the r  i n t e r e s t .  As 

ind ica ted  in  t he  I n t r o d u c t i o n ,  t he  Supreme  Cour t  and  lower f ede ra l  c o u r t s  

s eek ing  to implement  t he  ru les  a r t i cu la ted  b y  t h e  Supreme C o u r t ,  look at  

numerous  f ac to r s  in dec id ing  w h e t h e r  o r  not  a pa r t i cu l a r  s t a t e  law is  

appl icable ,  a l t hough  gene ra l ly  t he  same fac to r s ,  albeit no t  n e c e s s a r i l y  all 

of t hem,  are c o n s i d e r e d  b y  t h e  Supreme Cour t  in  decidinE any  g iven  case ,  

t h e  emphasis  of the  C o u r t s  seems to v a r y  from case  to case .  The  u n d e r -  

l y ing  analyt ic  c o n s t r u c t  on which t h e  Cour t  i s  p r ed i ca t i ng  i t s  dec is ions  is  

no t  readi ly  cl iscernible.  

T h e r e f o r e ,  t h e  most he lp fu l  t h i n g  t ha t  th i s  ana lys i s  can do .is to  desc r ibe  

t h e  fac to r s ,  with fac tual  examples h i g h l i g h t e d  b y  indiv idual  cases ,  re l i ed  

u p o n  by  the  Supreme  C o u r t .  

4 . 1 . 2 . 1  Preempt idn  a n d  Righ t  of Self Governm'ent  
; • 

General ly t h e  f i r s t  f ac tor  cons ide red  b y  t h e  Sup reme  Cour t  i s  w h e t h e r  t he  

law in ques t ion  has  b e e n  p r e e m p t e d .  This  is  p e r h a p s  one of  t he  most 

diff icul t  ar~as in  which  to fa thom t h e  d i rec t ion  which  the  Supreme  cou r t  i s  

t a k i n g .  For  example ,  d u r i n g  1980 t h e  Uni ted  Sta tes  Supreme  Cour t  

dec ided  at leas t  t h r e e  Ind ian  cases  in  which p reempt ion  p l a y e d  a b ig  role 

in  the  Cour t ' s  ana lys i s .  Yet the  outcome of  t h e  var ious  cases  do no t  

appea r  to be  total ly  c o n s i s t e n t .  

CI I |N  CN I H E  
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4.1.2.1 (Continued) 

In White Mountain Apache Tribe v. B~acker, 448 U.S. 136 (1980), *the 

Court considered whether the State of Arizona could apply its motor 

license and fuel use tax to Finetop Logging Company. That enti ty is an 

enterprise consisting of non-Indian corporations authorized to do business 

in Arizona and operating solely on the Fort Apache Reservation. The 

Apache Tribe is involved in timber harvest ing.  Said harvesting plays a 

very important role in contributing to revenues  used to fund the t r ibe 's  

governmental process.  The tribe contracted with Flnetop Logging Company 

to perform certain services for the tribal corporation which the tribal 
organization cannQt itself cazxT out economically. Pinetop employs tribal 
members ,  and its activities a~e performed solely on the Fort Apache 

Reservation. The roads which Pinetop uses are not built by the state. 

Basically, the state provides no services to Pinetop. There is a pervasive 

federal scheme of regulation pertaining to  timber harvesting on Indian 

reservations. Those regulations are promulgated by the Department of 
Interior. 

The Court held the federal timber harvest ing regulatory scheme is so 

pervasive as to preclude the additional burden sought to be imposed by 

the state. In a variety of ways the assessment of state taxes would 

obstruct federal policies (Congressional statutes encouraging tribal 

self-sufficiency and economic development). Equally important in the 

Courtls consideration was the fact that the state was unable to identify 

any regulatory function or service i t  performed that would justify the 

assessment of taxes for FInetopVs ac~vities on Bureau and Tribal roads 

within the reservation. Additionally, t h e  Court noted: that the economic 

burden of the taxes would ultimately fan on the tr ibe.  For these reasons 

the Court judged that the state taxes are inapplicable. 
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4.1.2.1 (Continued) 

it shoed be noted that the value of the timber harvesting business, in 

which Pinetop and the Apache tribe are involved, Js generated by the 

reservation. Other Court decisions suggest that the sources of a busi- 

ness' value an important role in considerlng the relative interests of the 

tribe and the state. 

In contrast to the White Mountain decision, in Washington v. Confederated 

Tribe, 447 U.S. 134 (1980), the Court held that the State of Washington 

could impose cigarette taxes on non-tribal members purchasing cigarettes 

on the tribal reservation in tribal smoke shops. Here, the Court noted 

that the Indian tribes did have their own cigarette sales and taxing 

schemes. Also, the tribes were involved to a greater or lesser extent in 

the operation of the smoke shops in question. The Court also noted that 

the Indian Tobacco dealers made a large majority of their sales to 

non-lndians who journeyed to the reservations to take advantage of the 

clalmed tribal exemption from state cigarette and sales taxes. All parties 

concurred that if the sta'~e were able to tax sales by Indian smoke shops 

and eliminate the savings to non-Indians, the stream of non-Indian bargain 

hunters to those stores would dry up. Hence, the Indian retailers' 

business to a h ~e degree depended upon their tax-exempt status. 

The tribes argued that both their involvement in the operation of the 

smoke shops and their taxation of cigarette marketing on the reservation 

ousted the state from any power to exact its taxes. The Court held that 

the principles of Indian Law, whether stated in "terms of preemption, tribal 

self-government, or otherwise, do not authorize Indian tribes to market an 

exemption from state taxation to persons who would normally do their 

business elsewhere. The velue marketed by the smoke shops to persons 

coming from outside the reservation is not generated on the reservation by 

activities in which the tribes have a significant interest. Moreover, the 

Cougt held various federal statutes cited do not preempt Washington's sales 

~ N  ©N INi 
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4 . 1 . 2 . 1  (Con t inued )  
' t  

and  c iga re t t e  t a x e s .  Al though t hose  s t a t u t e s ,  i n c l u d i n g  t h e  Ind ian  

T r a d e r s '  S t a t u t e s ,  25 U . S . C .  g61, e t  sec~., i nco rpora t e  t h e  congress iona l  

des i re  comprehens ive ly  to regula te  b u s i n e s s e s  sel l ing goods  to  r e se rva t i on  

Indians  for  cash  or  exchange ,  no  similar i n t e n t  is  ev iden t  wi th  r e s p e c t  to 

sales b y  Ind ians  to non-members  of  t he  t r i b e .  Addi t ional ly ,  t he  Cour t  

s t a t ed  tha t  n e i t h e r  t h e  fact tha t  t he  D e p a r t m e n t  of  Interiol ,  a p p r o v e d  t he  

Indians '  t a x i n g  schemes  nor  t he  fac t  t ha t  t h e  t r ibes  exe rc i s e  c o n g r e s -  

sionally sanc t ioned  powers  of  s e l f - g o v e r n m e n t ,  means t h a t  C o n g r e s s  has  

de legated  to t h e  t r i be s  the  power  to  p~eempt  s t a t e  t axes .  

The  Cour t  also he ld  t h a t  the  S ta te  o f  Washington 's  t axes  do no t  Infz, lnge  

the  r i g h t  of  r e s e r v a t i o n  Indians  to  make t h e i r  own laws. A l though  the  

t r ibes  do have  an i n t e r e s t  in  r a i s i n g  r e v e n u e s  for cen t r a l  gove rnmen t  

p rograms ,  t h a t  i n t e r e s t  is  s t r o n g e s t  when  t h e  r e v e n u e s  are  d e r i v e d  from 

value g e n e r a t e d  on t h e  r e se rva t ion  b y  ac t iv i t ies  invo lv ing  t h e  t r i b e ,  and 

when the  t a x p a y e r  i s  t h e  rec ip ien t  of t r i ba l  se rv ices .  The  Sta te  also has  

a legitimate g o v e r n m e n t a l  i n t e r e s t  in  r a i s i n g  r e v e n u e s ,  and  t h a t  i n t e r e s t  i s  

likewise s t r o n g e s t  when  the  t ax  is  d i r e c t e d  at off  r e s e r v a t i o n  va lue  and 

when t he  t a x p a y e r  is  t he  r ec ip ien t  of  s t a t e  se rv ices .  Here  t he  Cour t  

pointed ou t  t h a t  t h e  s ta te  taxes  do n o t  b u r d e n  commerce t ha t  would exis t  

on the  r e s e r v a t i o n  wi thou t  r e s p e c t  to t h e  t a x  exempt ion .  

In  Central  Machinery  Company v s .  Ar izona  Sta te  Tax Commission,  448 U.S .  

160 (198~), t h e  q u e s t i o n  before  t h e  Cour t  was w h e t h e r  t h e  Sta te  of  

Arizona could impose  t axes  on t he  sale of  farm machinery  to an Indian  

t r ibe  when t h e  sale took place on t h e  Ind ian  r e se rva t i on  b~ t  was made b y  

a corpora t ion  t h a t  d i d  no t  r e s ide  on t h e  r e s e r v a t i o n  and  was no t  l i censed  

to t rade  wi th  t h e  I n d i a n s .  The  Cour t  p r e d i c a t e d  i ts  decis ion on p r e e m p -  

t ion.  The  S t a t u t e s  i t  rel ied u p o n  a r e  t h e  pe rvas ive  I n d i a n  T r a d i n g  

s t a t u t e s  p r o m u l g a t e d  b y  the  federa l  g o v e r n m e n t .  The  Cour t  found  tha t  
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4. I .  2. I (Con t inued)  

the  Arizona t ax  i s  inva l id  as appl ied h e r e ,  because  of t h e  p e r v a s i v e  

federa l  r e g u l a t o r y  scheme .  It  r eached  t h i s  decis ion desp i te  t he  fac t  t h a t  

t he  b u s i n e s s e s  in  q u e s t i o n  were not  l i c ensed  u n d e r  the  Indian  T r a d i n g  

s t a t u t e s .  

Apparen t ly  a k e y  e lement  in  r e c e n t  Cour t  c o n s i d e r a t i o n s  r e g a r d i n g  p r e e m p -  

t ion is  whe the r  t h e  s t a t e  laws in q u e s t i o n ,  will nega t ive ly  impac t  a 

b u s i n e s s  in which t h e  va lue  is actual ly g e n e r a t e d  on the  Indian  r e s e r v a -  

t ion .  Hence,  i f  t h e r e  are  f edera l  laws o r  D e p a r t m e n t  of In t e r io r  r e g u l a -  

t ions  whicl~ r e g u l a t e  a s y n f u e l s  faci l i ty,  a s s u m i n g  tha t  t he  faci l i ty  is  on 

t he  r e s e r v a t i o n ,  t h e n  an  a r g u m e n t  could  be  mounted  for t he  p ropos i t i on  

t ha t  s ta te  Daws r e l a t i n g  to t he  same sub j ec t  mat te r  are p r e e m p t e d ,  and  

f u r t h e r  tha t  s u c h  s t a t e  s t a t u t e s  . in te r fe re  wi th  those  policies of t h e  Ind ian  

Reorganizat ion Act ,  e t c . ,  e n c o u r a g i n g  t r iba l  se l f  su f f ic iency .  

How a lower cou r t  dea l s  wi th  these  ques t i ons  is  b e s t  demons t r a t ed  b y  Crow 

Tr ibe  o f  Indians  v s .  S ta te  of  51ontana, 650 F e d . 2 d  1104 (9th C i r . ,  1981). 
| i , i i , 

It i s  t h e  Ninth Ci rcu i t  t h a t  has  Jur isd ic t ion  o v e r  t he  Crow R e s e r v a t i o n .  In  

th i s  case the  i s s u e  b e f o r e  t he  Cour t  was w h e t h e r  t he  State  of  Montana ' s  

imposi t ion of  s e v e r a n c e  t axes  on coal mined b y  n o n - I n d i a n s  (Westmoreland)  

in  the  ceded a rea ,  is  va l id .  Since t he  Cour t  r e v e r s e d  a lower  c o u r t  

decis ion tha t  t he  t r i b e  h a d  failed to s t a t e  a claim, the  decis ion is  n o t  a 

f inal  adjudica t ion  of  t h e  i s s u e s .  In i t ,  h o w e v e r ,  t h e  Court  a r t i cu l a t ed  t h e  

ru l e s  to be u t i l i zed  b y  t h e  Dis t r ic t  Cour t  on  r emand  when i t  t r i e s  t h e  

fac tual  i s sues .  

F i rs t  i t  is impor t an t  to  no te  tha t  th i s  case  s t a t e s  tha t  t he  ceded  s t r i p ,  

where  t he  Crows do no t  own sur face  r i g h t s  b u t  do own t h e  r i g h t s  to  

u n d e r l y i n g  minera ls ,  i s  no t  pa r t  of t he  Crow Tr iba l  Rese rva t ion .  (See  

Lit t lel i~ht  v s .  Cr i s t ,  649 F e d . 2 d  683 (9th  C i r . ,  1981)) 
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4.1.2.1 (Continued) 

The  COULTt, decided tha t  t h e  s eve rance  tax  in  q u e s t i o n  is no t  on t h e  t r i b e ,  

b u t  r a t h e r  o n  the  p r o d u c e r  of  t he  tax .  However ,  u s i n g  a p r eempt ion  

ana ly s i s ,  t he  Court  d e t e r m i n e d  tha t  to t h e  e x t e n t  t h e  t r i be ' s  a l legat ions  

a re  c o r r e c t ,  the  Montana s e v e r a n c e  tax  would  d i r e c t l y  and  subs tan t i a l ly  

t h w a r t  policies u n d e r l y i n g  t h e  Mineral Leas ing  Act o f  1938. Those  policies 

i n c l u d e d  t he  goals o f  a c h i e v i n g  uni formi ty  h i  t h e  law gove rn ing  mineral  

l eases  on  !ndian l and ;  o f  a c h i e v i n g  b road  policies o f  t h e  Indian R e o r g a n -  

iza t ion  Act - -namely  t r iba l  g o v e r n m e n t s  ba ing  revi ta l ized~ and  of e n c o u r a g -  

i ng  t r iba l  economic d e v e l o p m e n t .  The Montana s e v e r a n c e  tax  would p r e -  

v e n t  t he  Crow t r ibe  from r e c e i v i n g  a large  po r t i on  of  t h e  economic bene f i t s  

of  i t s  coal.  The Cour t  s t a t e d  t h a t  some economic impact  on the  t ~ b e  can  

be  jus t i f i ed  if t he  s t a t e ' s  i n t e r e s t  in impos ing  t h e  t ax  is  legi t imate .  

Revenue  ra i s ing  p u r p o s e s  a re  legi t imate .  However ,  t h e  Montana s eve rance  

t a x  ha s  an addit ional  p u r p o s e  o f  hav ing  t h e  s ta te  s h a r e  in  the  wealth of  a 

non- renewabIe  r e s o u r c e .  While s u c h  p u r p o s e  is  legi t imate  in  areas  of  t h e  

s t a t e  ove r  which t h e  s t a t e  h a s  u n f e t t e r e d  j u r i s d i c t i o n ,  t h e  s ta te  has  no 

legi t imate  in t e re s t  in a p p r o p r i a t i n g  i n d ~ t  minera l  weal th .  An addi t ional  

p u r p o s e  of  the  Montana s e v e r a n c e  tax  i s  dtscouraa"Ing r e source  was te .  

Such  regu la t ion  confl ic ts  wi th  t h e  ~Rueral Leas ing  Ac t ' s  p u r p o s e  of  allowing 

t r i b e s  to control  t he  d e v e l o p m e n t  o f  the i r  own minera l  r e s o u r c e s .  

The Court noted that the State of Montana does assert some legitimate 

intereats which'may affect the ultimate outcome of the lltigatlon. Among 

those are the following: Large scale mining operations in rural areas place 

great strains on state and local governments to ~ro~ide roads, schools, 

utilities, fire and police protection, recreation or l~e~!th facilities~ and 

other more subtle benefits such as a trained work force and an organized 

government and system of law. The coal miner, although he works on the 

reservation or the ceded strip, will undoubtedly be u~ng state services 

and burdening state govePnment. In addition, mining on reservation or 

ceded strip could cause significant en~ronmental effects elsewhere, such 
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4.1.2.1 (Continued) 

as ground and surface water poll,,tion, air pollution, and solid waste 

,disposal problems. The state may encounter substantial costs in dealing 

with these effects. The Court, however, stated that it suspects these 

legltimate interests will not be shown to be enough to save the severance 

tax from fatal conflict with the purpose behind the 1938 ~inersi Leasing 

Act. However, a tax carefully tailored to effectuate the state's legitimate 

interest might survive. The Court also noted that the fact that Westmore- 

land mine is on the ceded strip may alter the balance of responsibilities 

between state and tribal government. The Court distinguished the factual 

situation in this case from that in W ashlngton vs. Confederated Tribes, 

supra,  on the basis that here the state is attempting to tax the tribe's 

mineral r esources ,  and hence potentially cutt ing to the hear t  of the  tribe's 

ability to sustain itself.  

This case, although not finally decided, sheds more light on the type of 

factual situation the synfuels facility win engender than any other cases 

reviewed. It suggests that each law of the state will have to be weighed 

against the interests of the tribe and the laws of the federal government 

in the area. Together wlth the Supreme Court opinion in Washington vs. 

Confederated Tribes this ease also suggests that the motion of interference 

with tribal self-government becomes a more powerful argument when the 

state attempts to interfere with a business of value to the tribe and 

deriving |is value from the reservation or Indian mineral wealth. 

4.1.2.2 History of Treaties and Statutes 

The t r ea ty  and statutory his tory of an Indian t r ibe ,  as well as the 

relationship that  has tn fact developed between the Indian t r ibe  and state, 

can also play a prominent role in the Court 's  decision. Examples of this 

type of analysis are found first  in Puyallup Tribe vs .  Washington Game 

Department, 433 U.S.  165 (197~). This is perhaps  the  single most 

I I I I 
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4 .1 .2 .2  (Cont inued)  

surprising case rendered by the Supreme Court during the 19~'0's. Here, 

t h e  Supreme Court  de termined tha t  the Sta te  of  Washington was en t i t l ed  to 

regu la te ,  to some d e g r e e ,  f ishing act ivi ty  of  Indian  t r iba l  members on the  

rese rva t ion .  It  b a s e d  i t s  decision on th~ pecu l i a r  factual  c i rcumstances  of 

the  case.  The majori ty of the  coul~t i n t e r p r e t e d  the  applicable t r ea t i e s  as 

hav ing  given the  T r i b e  f ishing r igh t s  in  common with cit izens of  t h e  t e r r i -  

to ry  (now the S ta te ) .  Those r i gh t s ,  6-rauted in the  Trea ty  of Medicine 

Creek ,  were not exc lus ive ,  but  rather.."'the subjec t  of reasonable  regu la t ion  

b y  the  state p u r s u a n t  to the power to eonsePve an important  na tu ra l  

r e source .  If  th is  were  not  so~ the  Court  s t a t ed ,  the  Indians could  f r u s -  

t r a t e  the r igh t  of non - ind i ans ,  which was  recognized  in  the  T r e a t y  of 

Me~liclne Creek. 

! 

! 

( 

l 
! 

.. ! 

! 
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In Montana vs. United States, 67 L.Ed.Sd 493 (1981), a case involving the 

Crow tribe, the history of the treaties between the Crows and the United 

States was emphasized.  The Court  dec ided  t ha t  the  Crow t r ibe ' s  claim to 

au thor i ty  to prohibi t  all hun t i ng  and f i sh ing  b y  nonmembers of  t h e  t r ibe  

on non-Indian  p r o p e r t y  within the  r e se rva t i on  boundar ies  was not  s u p -  

por ted .  In  r each ing  th i s  conclusion,  t he  Cour t  s tudied  the  t r e a t y  h i s t o ry  

of the Crows to de te rmine  tha t  the  Crows d id  not  own the  bed  of t h e  Big 

Horn River .  Addit ional ly ,  the  Court  r e~ iewed  the  Allotment Acts .  I t  was 

not  Congressional  i n t e n t  t ha t  non- Ind ian  s e t t l e r s  on al ienated al lot ted lands  

in  Indian r e se rva t i ons ,  were to b e  subjec t  to t r ibal  ru le .  The Cour t  

conceded tha t  an Ind ian  t r ibe  has  the  power  to regu la te ,  t h r o u g h  t axa t ion ,  

l icensing or  o the r  means ,  the  act ivi t ies  of  nonmembers who e n t e r  consen -  

tua l  relat ionships with. the  t r ibe  or  i ts  members  t h rough  commercial deal -  

ings ,  con t rac t s ,  l ea ses ,  or  o ther  a r r angemen t s .  (See aiso Merrion v .  

Jicarillo Apache T r i b e ) .  
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4 . 1 . 2 . 2  (Cont inued)  

T u r n i n g  to  s e l f -gove rnmen t  a r g u m e n t s  of  t h e  Crows,  t h e  Cour t  s t a t e d  s u c h  

a s s e r t i o n  is  r e f u t e d  b y  t h e  fac t  tha t  t he  Dis t r ic t  Cour t  found  t h a t  t h e  

Sta te  of  Montana has  t r ad i t i ona l ly  exe rc i sed  n e a r  exc lus ive  ju r i sd ic t ion  o v e r  

hun t ing ,  and  f i sh ing  on fee  l a n d s  within t he  r e s e r v a t i o n .  The p a r t i e s  to  

the  case had accommodated themselves to such s t a t e  r egu la t ion .  Hence ,  

t h e  t r i b e  d id  no t  r e q u i r e  t h e  power  to p roh ib i t  t h e  h u n t i n g  and  f i sh ing  in  

q u e s ~ o n  in  o r d e r  e f fec t ive ly  to  g o v e r n  i t se l f .  

T h e s e  cases  appea r  impor t an t  to  the  s y n f u e l s  faci l i ty  in two r e s p e c t s .  

F i r s t ,  t h e y  demons t ra te  t h a t  all t r ea t i e s  be tween  t he  Uni ted  Sta tes  and  t h e  

Crows mus t  be r ev iewed  to a sce r t a in  w h e t h e r  b y  means  of  ~those t r ea t i e s  

Montana was given the  power  to  regu la te  the  sub jec t  mat te r  in  q u e s t i o n .  

A b s e n t  a f ind ing  tha t  such  power s  were g iven  to t h e  s ta te  o r  t e r r i t o r y ,  

n e v e r t h e l e s s  i f  t he  S ta te  o f  Montana has  in  fac t  exe rc i sed  ce r t a in  

r e g u l a t o r y  powers  o v e r  t h e  l a n d  on which t h e  s y n f u e l s  facil i ty would be  

s i t u a t e d ,  t he  Cour t  might  c o n s i d e r  such p r i o r  I n d i a n - s t a t e  re la t ionsh ips  i n  

d e t e r m i n i n g  whe the r  t he  s t a t e ' s  r e g u l a t o r y  scheme would  indeed  i n t e r f e r e  

with t h e  t r ibe l s  r i g h t  of  se l f  g o v e r n m e n t .  

4.1.2.3 Off Reservation Tribal Enterprise 

T u r n i n g  to the  ques t i on  of  an  Ind ian  b u s i n e s s  ou t s ide  r e s e r v a t i o n  

b o u n d a r i e s ,  t he  Uni ted  S t a t e s  Supreme Cour t  ha s  d e t e r m i n e d  tha t  t h e  State  

of New Mexico could impose a g r o s s  r ece ip t s  t ax  on  a sk i  r e s o r t  b u s i n e s s  

c o n s t r u c t e d  and o p e r a t e d  b y  t h e  Apache t r i b e ,  s ince  t h a t  b u s i n e s s  i s  no t  

loca ted  on t he  ~4escalero Apache  Rese rva t ion .  (Mescalero Apache Tr ibe  v .  

J o n e s ,  411 U.S .  145 (1973)) T h e  Court  also d e t e r m i n e d  t h a t  a u se  t ax  of  

the  s t a t e  could no t  be  app l i ed .  This  was b a s e d  on s t a t u t o r y  i n t e r p r e -  

t a t i on .  The  Indian Reorgan iza t ion  Act (25 U . S . C .  § 461 e t  s e q . )  p r o v i d e s  

tha t  l a n d  t aken  in the  name of  t h e  United S ta tes  in  t r u s t  for  t h e  t r i be  i s  

to be  exempt  from s ta te  and  local taxa t ion .  Since t h e  pe r sona l  p r o p e r t y  
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4.1.2.3 (Continued) 

on which the state was attempting to impose the use tax was affixed to the 

realty and thereby became part  of the real ty ,  the Court determined that 

under  the terms of the Indian Reorganization Act, New Mexico could not 

impose the use tax. This case, however,  clearly suggests  that  if  a tribal 

business is located outside the bounds of the reservat ion,  protection 

otherwise provided by Indian law to Indian activities on the reservation 

will probably no longer be applicable, absent a specific s ta tutory 
provision, such as that found in the Indian Reorganization Act. 

Although we have not had an opportunity to read it ,  it was noted in a law 

review article on this topic Dolan "State Jurisdiction Over Non-indian 

~lineral Activities on Indian Reservations" 5Z N. Dakota L.R. 265 (1975), 

that in 1973 the Montana Attorney General in Opinion No. 54 (December 

28, 1973), rendered  an opinion that the state could not apply its Strip 

Mining Law to coal activities in the Northern Cheyenne Reservation. That 

opinion and any other opinions Of the Montana Attorney General's office 

should be reviewed. They may indicate that  the State of Montana would 

not apply some or any of its regula tory  laws to a synfuels plant located on 
the Crow tribal lands. 

If the synfuels project is pursued  and when it is  determined exactly where 

the project will be located and what type of business entity would con- 

struct  and operate the project,  then an update  of United State Supreme 

Court cases and relevant lower federal  court  cases in this a~ea should be 

prepared.  Since dur ing recent  years  this area of the law has been 

developing quickly, such an update may shed additional light on the 

question whether the State of Montana's regulatory laws would apply to the 

construction and operation of a synfuels facility. To the extent  that  the 

federal courts at such time are employing the same factors described above 

to analyzing state-Indian tribe relat ionships,  and to the extent  that  the 
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4.1.2.3 (Continued) 

State of Montana is asser t ing jurisdiction over  the synfuels plant,  each law 

of the state should be analyzed in l ight  of the factors heretofore 

described. Only by undertaking such an analysis can i t  be asce~talned 

whether the state law would be preempted by federal statutes or regula- 

tions. If the state law is not obviously preempted,  then  the relative 

in teres ts  of the state a n d  the Crows on the  subject matter area in question 

must be examined. It would appear that the area of environmental law may 

be one in which both the tr ibe and the state have in teres ts ,  as was 

pointed out by the Court o f  Appeals in Crow Tribe of Indians v.  State of 

Montana. 

4.2 PEDERAL PERMIT S 

4 . 2 . 1  Permit Requirements 

Prior to the siting, construction and operation of the synfuels project, it 

will be necessary to obtain several federal environmental and land use 

permits. These permits run the  gamut from ra ther  specific r igh t 'o f -way 

Erants to more comprehensive air quality and hazardous waste authoriza- 

tions. Typically the more comprehensive permits are issued subject to 

several conditions which will to some degree  impact a proposed project 's  

planning, design,  or mode of operation. A brief summary of the major 

permit approvals which will be required  is provided below. 

4.2.1.1 R_ights-of-Way Permits Over Indian Land 

Interior ,  Bureau of Indian Affairs 

- Department of 

Approval by the Secretary  of the Interior is needed for construction of a 

synfuels facility on the Crow Reservation. The Crow tribe would negotiate 

a lease or business agreement with the project proponent for a specific 

plant site on the reservat ion.  Also, the project developer would need to 

4 - 1 3  
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obtain consent  for temporary and permanent r ights -o f -way  to cross  tribal 

and individually owned lands with p ipe l ines ,  roads,  railroad s p u r s ,  or 

other means of  ac"cess 'to. t h e  synfue ls  . faci l i ty ,  a n d  to s t 6 r e  equip'ment' an/t"': " 

material during construct ion.  The lease or p e ~ ' t ,  an d the  r ights -o f -way  

would be subject to Secretarial approval through t h e : B u i ~ a u  . .:of....!ndian 
Affairs.  " : . - . .  ,. 

Authority: 

.... Rights-of-Way Over Indian Land 
Leasing and Permitting 25 C . F . R .  § 131 

25 C . F . R . ' §  161 

.. : . .°  . . . •  

t ~ 

4 .2 .1 .2  Dredge and Fill Permit - • Corps of  En~n~ers ;  Environmental 
Protection Agency, (EPA) : ": " . . . . .  

The 404 permit :governs disoharges of  dredged or fill material into "waters 

of  the United States ." This ,has further  been  defined to include wetland 

a~eas and/or  streams hav ing  a flow greater than 5 cubic f ee t / s econd .  The 
design and location of  facil it ies,  s t ructures ,  and ac'tivitieS for t h e  synfue l s  

project will determine whether or not this  permit is  required.  Structures  

such as the water inta1¢e pipe for the  synfuels  facility or pipeline or uti l i ty 
stream cross ings  may necess i tate  a 404 permit.  

,I 

This permit is  included in the ..proposed coordinat~t  review process  as a 

necessary precaution. If a permit is required then the application must be 

reviewed by several governmex~tal bodies, including the EPA, U.S. Fish 

and Wildlife Service, and the iState of Montana. Conditions such as the 

restriction of use of machinery, revegetation of disturbed areas, Testoi.a- 

tion of lost habitat, etc., a~e likely to be imposed upon the pern~t. 

Authority: Federal Water Pollution Control Act 

Amendments of 1972, § 404, 33 U.S.C. § 1344. 

General Regulatory Policies, 33 C.F.R. § 320. 

I 
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4 .2 .1 .2  (Continued) 
.*o  

Processing of Department of the Army Permits, 33 C.F.R. § 325. 

Public Hearings, 33 C.F.R. § 327. 

Permits for Discharges of Dredged or Fill Material into 

Waters of the United States, 33 C.F.R.  § 323. 

4.2.1.3 Air Quality Permit - Environmental Protection Agency 

The Prevention of Significant Deterioration (PSD) provisions of the Clean 

Air Act establish a permitting system which lir~Jts emissions of air pol-. 

' ~ ' "  "" lh~aits' to : .p~event  siEni~cant"deterioration of air q~ality in geographical 

a r e a s w h e r e  the air quality is "better than that required by national 
ambient air quality standards, The PSD provisions, as presently worded, 

will affect the proposed synfuels project in two ways. 

First, the Northern Cheyenne Reservation, which borders the Crow 

Reservation in the east, is designated as Class I -- the strictest air 

quality designation. Se__se, 40 C.F.R. § 52.1382(c)(2). Since the synfuels 

plant has the potential to pollute tlte air beyond the allowable increment 

for a Class I area, the plant must be sited so as to avoid exceeding the 

standards ~or the Northern Cheyenne Reservation. This can be 

aecompJished through geographic relocation or by imposing sufficient 

emission controls to lessen the impact on the pristine Class I area. 

Second, regardless of the location of the plant on the Crow Reservation, 

the proponent will probably need to obtain a PSD permit prior to construc- 

tion. According to preliminary information, even with pollution control 

devices that would allow emissions to meet tribal, federal and state new 

source standards, controlled emissions will be sufficient to classify the 



,C 
4.2.1.3 (Con t inued )  

be suf f ic ien t  to t r i g g e r  PSD rev i ew,  those  emissions may h a v e  to be  

inc luded  in  d e t e r m i n i n g  emissions from the  p~.ant u n d e r  EPA's def in i t ion  of 

a " s t a t iona ry  s o u r c e , "  if  t he  mines a re  loca ted  on p r o p e r t y  con t iguous  to 

t h e  faci l i ty.  

.! 
'4 
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EPA implements the PSD program for sources on Indian reservations, even 

if the program has been delegated to the state in which the reservation is 

situated. Se__~e, 40 C.F.R. 52.21(u). Although PSD permitting is exempt 

from the Environmental Impact Statement (EIS) preparation requirements of 

National Environmsntal Polie.y Act (NEPA), EPA is directed to coordinate 

its PSD reviews with reviews under NEPA "to the maximum extent feasible 

and reasonable." See, 40 C.F.R..~..21(s). 

During the PSD reviews the permit applicant is often required to monitor 

ambient air quality for a period of as much as one year prior to the sub- 

mission of an application. Se__.~, 40 C.F.R. 52.21(m). If sufficient air 

quality data already exists for the region, EPA may shorten this time to 

severa l  mon ths  or  waive t h e  monitozdng r e q u i r e m e n t  a l t oge the r .  Waivers 

have  been  r a r e  in t he  pa s t ,  b u t  could  be  u s e d  more f r e q u e n t l y  in  the  

f u t u r e  i f  t h e r e  have  b~-~n re la t ive ly  few c h a n g e s  in  t h e  r e g i o n ' s  air  qual i ty  

since the  las t  moni tor ing ,  

.i 
l 

C~ J 

Finally i t  shou ld  be  emphas ized  t h a t  t h e  Clzan Air Act is  c u r r e n t l y  before  

Congres s  for  r eau thor i za t ion .  S ign i f ican t  changes  in t h e  PSD permit  

program may be made. It is still too early to predict the nature of such 

changes. It is doubtful, however, that any revisions will result in more 

restrictive requirements and further administrative delays than presently 

exis t .  

Au thor i ty :  Clean Air Act ,  §§ 160-169, 42 U . S . C .  §§ 7470-7479. P r o c e d u r e s  

for  Decis ionmaking ,  40 C . F . R .  § 124. General  P rov i s ions ,  40 C . F . R .  § 

52.21 
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4.2.1.4 Hazardous Waste Permit - Environmental Protection A~ency 

Any person who owns or operates a facility which treats ,  stores,  or 

dieposes of "hazardous waste" ;inust obtain a permit from EPA. (Persons 

generating hazardous wastes are also regulated, but are not required to 

obtain permits.) Since it is an'ticipated that the proposed synfuels plant 

may generate wastes defined as hazardous under the Resource Conservation 

and Recovery Act ("RCRA"), a hazardous waste permit may be necessary 

to treat, store, or dispose of these wastes. 

Preliminary investigation indicates that the synfuels plant will produce the 

following wastes: flue gas desulfurization sludge, fly ash, boiler bottom 

ash, wastewater treatment sludges, gasifier ash, marketable by-products  

(including creosote, naphtha,  phenol, anhydrous ammonia, sulfur,  and 

methanol), and minor amounts of spent catalysts and spent solvents. 

Many of the wastes which are likely to be generated by the plant are not 

currently regarded as "hazardous wastes" for purposes of the RCRA per-  

mitring requirements.  RCRA regulations presently exclude "(s)olid waste 

from the extraction, beneficiation and processing of ores and minerals 

(including coa l ) . . . "  from the definition of hazardous waste. Se__~e, 42 

U.S.C. § 6982(f); 42 C.F.R. § 261.4(b)(7).  Fly ash, bottom ash, slag 

waste, and flue gas desulfurization sludge from the combustion of coal, an 

of which wguld be waste products from the  synfuels facility, are present ly 

defined as solid, rather  than hazardous, waste. Solid wastes, which are 

not deemed hazardous, are not subject to RCRA permitting requirements.  

Gasifier ash, which is similar to coal boiler bottom ash, has not yet  been 

classified as a hazardous waste or solid waste and is not subject to RCRA 
regulation. 
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Other materials generated by the facility could be regarded  as hazardous 

wastes. For example, phenols and creosote,  which are produced as 

by-products  in the gasification process,  are listed as hazardous wastes in 

40 C.F .R.  § 261.33. Although these materials win be recycled in the gas- 

ification process to produce additional ~crude gas ,  storage or disposal of 

these materials in any other  manner would probably be subject to the 

permitting requirements governing hazardous waste management. 

In additio.n to the likelihood that  certain marketable by-products  will be 

stored or disposed of as wastes generated by the facility which are 

regarded as "hazardous wastes" by EPA, the RCRA permitting require- 

ments may govern short-ter~, storage of o ther  common industrial  wastes 

which are generated at th~ fa~li ty.  [~'ior~over, the RCRA permitting 

requirements also attach to a wide variety of "treatment" activities with 

regard  to spant materials, by-preduc t s  and sludges generated by waste- 

water and sir  pollution control technologies. In view of all these potential 

activities which would requ i re  a RCRA permit, and in view of the fact that  

many of the wastes which are presently excluded from the regulations may 

become regulated wastes in the near future, it is very likely that EPA will 

require a RCRA permit as a prerequisi te to the commence of facility 

operations. 

Authority: Resource Conservation and Recovery Act, 42 U.S.C.  § 6925. 

EPA Administered Permit Program, 40 C.F.R. § 122, 

Procedures for Decisionmaking, 40 C.F.R, § 124, .. 

Technical Requirements, 40 C.F.R. §§ 260-267. 

[ 
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4.2.1.5 

• ...........:,...:..-........:.:- ...?.~.~.~.~ 

National Pollutant Discharge l~imination System (NPDES) Permit - 

Envlronmental Protection Agency 

An NPDES permit is needed for the discharge of pollutants into waterways. 

EPA administers the NPDES permit program on the Crow Reservation, 

although this program has been'delegated to the State of Montana. The 

state generally permits only discharges in incorporated municipalities on 
Indian reservations. 

NPDES permits could be sought  for both the mining and gasification 

portions of the synfuels project.  The synfuels plant will be designed to 

use a "zero discharge tt technology in which there will be no discharges of 

effluents into waterways. ~Even when no discharges are" planned, 

companies routinely obtain NPDES permits as a precaution.  

An NPDES permit would be needed for any new coal mine on the reserva- 

tion. Coal mining is an industrial category for which new source per- 

formance standards have been established. Se_~e, 40 C.F.R. § 434. 

Therefore, the mine would be classified as a "new source." ,See, 40 

C.P.R.  § 122.3. 

Authority: Federal Water Pollution Control Act Amendments, § 402, 33 
U.S.C.  {] 1342. 

rATA 

I 

EPA Administered Permit P r o ~ a m s ,  40 C.F .R.  § 122. 

Procedures for Decisionmaking, 40 C .F .R.  § 124. 

Technical Requirements, 40 C .F .R .  §§ 125, 129, 133, 423, 434. 

4.2.1.6 Mining Ap.proval - Office of Surface Minin~ 

Under Section 710 of the Surface Mining Control and Reclamation Act 

(SMCRA), Indian lands - -  defined to include both lands within the 

reservat ion and land with mineral in teres ts  held in t ru s t  for the tribe or 

supervised by  the tribe - -  are distinguished from other  types of lands 
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4.2.1.6 (Continued) 

subject to the Act. Se__~e, 30 U.S.C. §§ 1281(a), 1300. To operate a coal 

mine on Indian lands,  the proponent must obtain approval from the 

Secretary of Interior,  even if,  as in Montana, the program has been 

delegated to the state.  Mine plan approval by the U.S. Geological Survey 
is a component of the SMCRA decision package. 

Section ?10, which explicitly recognizes th~ special jurisdictional status of 

Indian lands, provides for a s tudy of legislation to allow tr ibes to assume 

full regulatory authority under SMCRA. Se__ee, 30 U.S.C. § 1800(a). The 

Crow Tribe has adopted a Reclamation Code, which could ultimately lead to 

delegation of the federal program i~ enabling legislation is eventually 
passed by Congress. 

The Crow Synfuels Feasibility Study Grant Proposal identified two econom- 

ically feasible sources of coal for the synfuels plant: the Westmoreland 
mine and the proposed Shell mine. 

Westmoreland Resources now has the permits and equipment in place to 

meet the volume of coal production needed for the synfuels facility. 

Additionally, the mining company may apply for a permit to expand its 

operations beyond the currently permitted capacity in the spr ing of 1982. 

Therefore, it is likely that the permitting requirements for this potential 

source of coal win be satisfied well before permits are sought for the 
proposed synfuels facility. 

The Shell mine is a new mine and therefore all applicable permits will be 

needed. Thus, a complete mine plan approval is required.  Shell is 

currently preparing its application for possible submission in the spr ing of 
1982. 
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4.2.1,  6 (Continued) 

The timing of permitt ing for the two identif ied sources of coal is such that  

it  may be unnecessary  to include a mining permit in the coordinated review 

process.  However, i f  the SheU permit is delayed,  or if the Crow Tribe 

chooses to develop i ts  own coal mine. to feed the  synfuels plant,  it  may be 

desirable to include a mining permit in the provess.  

Authority: Surface Mining Control and Reclamation Act, 30 U.S .C .  §§ 
1251-1279. 

o . .  

25 C.F.R.  § 177 establishes performance s tandards  for coal operations on 

Indian lands and requirements  for mine plan approval.  However, t he re  are 

no procedural regulat ions for implementation of the SMCRA on Indian 

lands.  In the interim, the Office of Surface Mining ("OSM") uses  the 

statute itself for guidance.  

OSM is in the process  o.f developing new regulations for Indian lands.  

These regulations, which may be proposed as soon as AUgUSt , 1982, will 

probably resemble the regulations for permit t ing on federal lands,  which 

are present ly undergoing  revision. 

4.2.2 Non-Permit Requirements 

In addition to the aforementioned permits which must be obtained pr ior  to 

construction and/or  operation of a synfuels plant ,  there  are several other  

environmental review procedures  which will be necessary.  These pro-  

cedures  can be as time-consuming as the permitt ing process.  

4 .2.2.1 National Environmental Policy Act (NEPA) - EnvironmentAl 
Protection A~reney 

The National Environmental Policy Act (NEPA) is the most significant 

environmental s tatute impacting a new project .  This law requi res  all 
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agencies of the federal government to prepare a detailed "Environmental 

Impact Statement" (EIS) on major federal actions~, programs, leases, pro-  

jects,  permits, e tc . ,  that significantly aHeet the quality of the human 

environment. The EIS must discuss the environmental impact of the pro- 

posed action, unavoidable adverse impacts, alternatives and mitigation 

measures, and any irreversible commitments of resources which would be 

involved if the proposed action were implemented. 

.:t 

The NEPA process also involves a public review and comment period as 

well as technical review by other interested agencies. Through this 

process much of the same information required for other permits should be 

obtained. 

The lead agency for development of the EIS will be the agency with the 

most direct involvement with approving the project. In the case of some 

unce~ta~ty the various federal agencies will agree as to the ~lead 

agency". The synfuels facil~ty lead agency will probably be the 

responsibil~ty of:the Bureau of Indian Affairs or the Office of Surface 

Mining. 

Authority: National Environmental Policy Act, 42 U.S.C.  § 4331 

; . 2 . 2 . 2  National Historic Preservation Act and Related Historic Preserva- 

tion Laws 

¢ 

Congress has enacted numerous historic and cultural resource protec~v.u 

laws. These statutes, and accompanying Executive Orders, establish a 

procedure for determining if historic or cultural resources will be impacted 

by a federal undertaking or a federaXly licensed project. They also pre- 

scribe mitigation measures or alternatives for minimizing adverse impacts of 

such £ederally approved undertakings. This process, which is intended 
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4.2.2.2 (Continued) 

to coincide with NEPA, is partieulariy important on Indian lands where 

historic and cultural resources can be expected to abound. 

The federal oversight role is the responsibility of the Department of 

Interior and various subdivisions thereof. The Advisory Council on 

Historic Preservation, an independent agency of the executive branch, is 

also charged with commenting on projects impacting historic and cultural 

resources and recommending mitigation measures. 

° 

o = 

Authority: National Historic Preservation Act 16 U.S.C. § 470a et seq. 

Archaeological Resource Protection Act 16 U.S.C. § 4?0aa ~ .  

Antiquities Act of 1906 

4.2.2.3 Endangered Species Act - Fish and Wildlife Service 

The Endangered Species Act is designed to provide special protection for 

the critical habitat of several plant,  fish, and wildlife species. Included 

in this protection are certain prohibitions on siting facilities or conducting 

activities in  areas inhabited by threa tened or endangered species. 

Mitigation measures and alternatives which are developed in the NEPA 

process should be utilized to satisfy the requirements of this  law. The 

U.S. Fish and Wildlife Service administers this law and must approve the 

mRigation proposals.  

It should also be emphasized that the Endsnge~-~d Species Act is currently 

• before Congress for reauthorIzation and may be significantly changed.  

Authority: Endangered Species Conservation Act of 1969 16 U . S . C .  § 668aa 

et seq. Endangered Species Act of 1973 16 U.S.C. § 1531 ~ .  
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4.2.2.4 Floodplain Management. Execq~tive Orders 11988 and 11990 

The Floodplain Management Executive Orders x~quire each federal agency 

to determine the potential effects of actions it may take in a floodplain, 

and to avoid adversely impaating such floodplains whenever possible. 

These Executive Orders apply to al! federal agencies which acquire, 

manage and dispose of federal lands, as weU as, finance, assist in 

construction and improvements, conduat plan ~rdnK activities, permitting or 

licensing with regard to federal lands. The location of the proposed 

syn~uals facility will determine the applicability of these provisions. 

Authority: Executive Orders 21988, 11990 

4.2.3 Excluded Permits 

Numerous pote,.ntially applicable permits were excluded "from the review 

process. The scope of the permit analysis was limited to major federal 

environmental approvals for components of the syn~uels facility and coal 

mine on the Crow Reservation. Non-environmental or minor permits were 

excluded. Additionally, permits and approvals related to water rights, 

transpoz~catlon, and off-reservation fadlltles were not discussed. 

Several federal environmental permits and approvals were excluded from 

the process for a variety of reasons: 

4.2.3.1 Underground Iniection Control Permit 

Based on currently available information, there  are no plans for under -  

Eround injection of wastes from either the synfuels plant or the mine. 
Sere.. 42 U.S.C. § 300f e t ~ .  

i 
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4.2 .3 .2  River and Harbour Act of 1889 Section 9 a n d  I0 Permits Se_..ee, 33 
U.S.C.  §§ 401, 403. 

The description of proposed facilities in the Crow Synfuels Feasibility 

Study Grant Proposal includes no mention of construction of darns or dikes 

or o ther  obstructions in navigable waters. 

4 .2 .3 .3  Mining Lease Approval by the Secretary of Interior  

The leases of tribal land for coal mining for both the Westmoreland and 

Shell mines have already been negotiated. Only if the Crow Tribe 

proposes to utilize another source of coal for the gasification plant that 

requi res  a new lc'ase, will a new mining lease approval and environmental 

impact statement ~be necessary .  

4 .2 .3.4 Toxic SU bstances Control Aet Premanufacture Notification 

Notification requirements s~e not required prior to construction of the 

synfuels facility. Se_~e, 15 U.S .C .  § 2604. 

4 .2 .3.5 Clean Air Act New Source Performance Standards ("NSPS") 

The s tandard  and repor t ing  requirements for compliance with NSPS 

regulations can be met without extensive environmental review or close 

coordination with other agencies. Se._~e, 42 U.S.C.  § 7411; 40 C.F .R.  § 60. 

4 . 2 . 3 . 6  Natural Gas Act Certificate of Public Convenience and 
Necessity 15 U.S .C.  § 717(f) 

Proponents of the Great Plains Gasification Plant, a facility ainfilsr to that  

proposed by the Crow Tribe,  sought certification by  the Federal Energy 

Regulatory Commission ("FERC"). However, the U.S.  District Court of 

Appeals for the District of Columbia ruled that FERC has no jurisdiction 

over  synthet ic  gas until t h e  gas commingles with natural  gas in an 
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4 .2 .3 .6  (Cont inued)  

in te r s ta te  pipeline or  for  sale in i n t e r s t a t e  commerce. Ohio Consumers 

Council v .  ~ERC, No. 80-1303, F .2d  (D.C.  Cir. 1980). 

If it  is  de termined tha t  these  or  o the r  permits  should be  inc luded  in  the  

environmental review process ,  they can be easily incorporated. 

4.3 STATE AND LOCAL PERMITS 

4.3.  I In t roduct ion 

This section provides  a list of laws u n d e r  which the  State of Montana 

conceivably could i ssue  permits  for  the  s i t ing and cons t ruc t ion  of the  

proposed synfue ls  faci l i ty .  

The most l ikely local government  to a s se r t  jur isdic t ion over  any aspect  of  

the  project  is Big Horn County .  Most of  t he  Crow Reservat ion is  within 

i ts  boundar ies  as are  t he  most l ikely o f f - rese rva t ion  lay-down areas .  With 

r e spec t  to t h e  jur isd ic t ion  of  Big Horn County  over  the  proposed  pro jec t ,  

the power of any county  government  to regula te  activi t ies on Indian 

reservations is wholly derived from the power Of the state to regulate such 

activities. (Arnold & Porter Draft Manual describing the Tribal Environ- 

niental Review Process for the proposed synfuals project.) Furthermore, 

Big Horn County is one of many county governments who, as a matter of 

policy, do not enforce ordinances on Indian reservations, and in fact 

specifically exclude reservation lands from the reach of county ordinances. 

(Arnold & Porter Draft Manual at footnote 54,. section II C.) 

Such a view tha t  coun ty  involvement  in  the  project  could be  v e r y  limited 

or  even  nonexis ten t ,  is  suppor ted  b y  a s tatement  made in a phone conve r sa -  

tion with the  County Counsel  for  Big Horn County .  According to him, the  

county  might  i s sue  a permit  for  t ha t  port ion of a . . fh~ i l i ty  buil t  
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4,3.1 (Continued) 

off-reservation, but would not issue a permit for any facility built on the 

Crow Reservation, The County Counsel also serves as ..~. half-tS.me ' state 

a t t o r n e y .  

While no muni~.',pal or county ordinances, including those .of Big Horn 

County, have 1)een reviewed, they would apparently be applicable only to 

off-reservation activities, A check to determine whether the state has 

delegated any of its powers to Big Horn County revealed that the state 

has not done so, Until and unless the county ordinances are reviewed, it 

is impossible to do more than llst the potential areas of county 

involvement. 

A sample listing of the more common regulations that may be administered 

by local governments follow: 

*Land use planning and zoning 

*Siting approvals and permits 

*Utility, highway, and other right-of-way approvals and permits 

*Building codes 

*Safety and fire inspection codes 

*Sewage treatment and disposal 

*Floodway regulation 

*Waste disposal and bux-ning permits 

4-2~ 
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4 . 3 . 1  (Continued) 

*Mining and oil and gas leases 

*Green area and open spac~ preservat ion 

*Stream preservation 

*Air and water pollution permits 

*Water appropriations 

*Health and sanitation approvals 

4 . 3 . 2  Potential State Permits 

The preceding discussion should be qualified in that if  federal  law 

expressly confers jurisdiction on ~-'i,i: state, state law may be applicable 

even if the activity is purely Indian and is wholly contained within 

reservation boundaries. This issue is raised where the federal government 

has delegated certain permitting functions to the state, discussed in 

Section 4 .3 .2 .2 .2 .  

4.3.2.1 Non-Environmental Permits 

While state tax, corporate,  building construction,  and worker safety laws, 

are examples of state laws that  could ultimately impact the construction and 

operation of a synfuels plant ,  few if  any of these laws require  that a 

permit be obtained prior to facility siting. In fact,  the only non-environ-  

mental state law that could require a permit prior to facility siting or 

construction appears to be the Occupational Health Act of Montana. 

] l 
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4.3.2.1 (Continued) 

OccuPational Health Act of Montana, sections 50-70-1012 to 118 Montan~ 

Code Annotated (hereinaf ter  cited as MCA); Title ! 6 ,  Chapter 42, Admi,.  

Rules of Mont. 

Pursuant  to the Occupational Health Act, the Montana Board of Health and 

Environmental Sciences can require  a permit for the installation of equip- 

men~ found to contribute to occupational disease.  The board is autho:--iz~d 

to establish standards necessary  to prevent ,  abate,  or control occupational 

:diseases. It is empowered to establish allowable concentrations or quanti-  

t ies of emissions from any source,  and issue permits for the installation, 

alteration, or operation of machines and equipment which may contribute to 

occupational disease. 

I I  DAYA j 
I C,~l |HE | 

4.3.2.2 Environmental Laws 

The production of synthet ic  fuels may hp.ve several adverse envirenmental 

impacts. Specifically, various methods of s y n t h e t i c  fuels produc'..',~h ma:; 

have the P0tential to produce: increased emission of particulate matter, 

nitrogen and sulfur o-xides, CO and CO~., hydrocarbon vapors and fugitive 

dust; increased volumes of solid aIld hazardous wastes; increased consump- 

tion of water; increased discharge of hazardous pollutants into waters of 

the region; potentially tox-ie oi" carcinogenic substances; and disruption of 

large areas of land~ As a resul t  of these impacts, the proposed synthet ic  

fuels plant may be the target  of regulation by various state and local 

agencies.  The follovrlng is a list of state environmental permits that  could 

be required for the proposed project.  The permits are broken into t~o 

categories: those which are issued by the state based solely upon [~Iontan8 

law, and those issued by  the state pursuant  to a delegation of authori ty  

from an agency of the federal government. 
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4 .3 .2 .2 .1  Undelegated State Permits 

4.3.2.2.1.1 Montana Department of Natural Resources and Conservation 
. r .  H 

Montana Environmental Policy Act, sections 75-1-101 to 324 MCA 

The Montana Environmental Policy Act requires that a detailed statement of 

the environmental impact of certain proposed projects be prepared prior to 

state agency review or approval of the project. With certain very  limited 

exceptions, Montana's Environmental Policy Act adopts the  lmlguage of the 

Nations1 Environmental Policy Act. 

Montana Major Facility Sit ing.Act , sections 72-20-101 to 1205 MCA; Tit]~ 
36, Chapter 7, Admin. Rules of Mont. 

In I~173, the Montana legislature enacted the Montana Major Facility Siting 

Act to ensure environmental compatibility and public need prior to the 

siting end construction of certain major energy generation or production 

facilities. Pursuant to the mandate of this act, nei ther  construction nor 

further state per.mitring can proceed prior to receipt of a certificate of 

environmental c~'t~pafibility and public need from the Montana Board of 
Natural Resources  and Conservation. 

The synfuels project would fall within this act if it were found to be a 

"facility" as defined in section 75-20-104(10) MCA. "Facility" is defined to 
mean: 

H I  

(a) except for crude oil and natural gas refineries, and facilities end 

associated facilities designed for or capability of producing, 

gathering,  processing, transmitting, t ransport ing,  or distri- 

buting crude .oil or natural  gas, end those facilities subject to 

the Montana Strip and Underground Mine Reclamation Act, each 

plant, unit ,  or other facility end associated facilities designed 
for or capable o~: . . . .  
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(il) producing 25 million cubic feet or more of gas derived from 

coal per day or any addition thereto having an estimated 

cost in excess of $10 million; or .... 

(v) utilizing or converting 500,000 tons of coal per  year  or 

more or any addition thereto  having "an estimated cost in 

excess of $10 million; . . . 

(c) each pipeline and associated facilities designed for or capable of 

t ranspor t ing  gas (except for natural  gas) ,  water,  or liquid 

hydrocarbon products  from or to a facility located within or 

without this state of the size indicated in subsection (10)(a) of 

this section . . . .  

Pursuant  to this definition, with the possible exception of any coal mining 

operation (which could be subject to the Montana Strip and Underground 

Reclamation Act (se__ee section 82-4-201, 221 MCA)), there is the potential 

for application of the Siting Act to portions of the proposed project .  

The Act specifically does not apply to any aspect of a facility over  which 

an agency of the federal government has exclusive jurisdiction, though it 

applies to any unpreempted aspect of a facd.lity over which an agency of 

the federal government has partial jurisdiction. (Section 75-20-202 MCA.) 

Once the certificate of environmental compatibility and public need has 

been issued by the Board of Natural Resources and Conservatlon, the 

facility must be const ructed,  operated,  and maintained in conformance with 

the certification. No state or local government may require any approval,  

consent,  permit,  certificate,  or other condition for the construction,  

operation, or maintenance of a facility authorized by a certificate issued 

pursuant  to this chapter ,  except that.  the Montana Department of Health 

and Environmental Sciences retains i ts  authori ty to enforce state and 
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4 . 3 . 2 . 2 . 1 . 1  (Continued) 

federal standards and implementation plans for air and water quality. 

Additionally, the Siting Act does not prevent the application of state laws 

for the protection of employees engaged in the construction, operation, or 

nlaintenance of a facility. 

Wlzile it appears that the language of the Act allows for the certificate to 
substitute for an environmental impact statement pursuant to the Montana 

~-~nvironmental Policy Act (section 75~20-216(3),), in practice it appears that 

the Department of Natural Resources will i ssue an EIS in addition to 

preparing the materials and performing the evaluation required for the 

certificate of environmental compatibility and public need. (See Northern 

Plains Resource .Council v .  Board of Natural Resources and Conservation, 
594 P.2d 297 (1979).) 

State and local legal requirements must be met even though other permit 
requirements are not applicable. (Section 75-20-201(2)(f)  MCA) 

Water Use Act, sections 85-2-101 to 807 UCA; Title 36, Chapter 12, 
Admin. Rules of Mont. 

The Water Use Act is administered by the Department of Natural Resources 

and Conservation, and provides a system by which existing and future 

rights to both surface and groundwater are to be determined. Existing 

rights are determined by judicial proceedings and new appropriations are 

granted by permits secured from the department. (Section 85-2-102 ~ICA) 

A certificate of water rights will be issued when the applicant actually 

begins using the water. It will not be issued until  existing rights are 
adjudicated for the area or water source. Similarly, a permit issued prior 

to final adjudication of exist ing rights is provisional and subject to change 

if  it t n ~ f e r e s  with existing rights.  
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4.8.2 .2 .1 .1  (Continued) 

Diversions from,, the Yellowstone Bas in ,  sections 8.5.-2-801. t ° 807 MCA 

Any appropriator proposing to divert from the Yellowstone Basin water 

allocated to Montana under  the terms of the Yellowstone River Compact or 
divert  from the basin unallocated compact "water within Montana, shall file 
an application with and obtain approval from the Department of Natural 
Resources and Conservation. 

Appropriation and Regulation of Groundwater, sect ions  8.5-2-501 to 520 

MCA; Title 36, Chapt.er 16, Admin. Rules of Mont. 

While appropriations of groundwater are generally governed by Part 3 of 

the Water Use Act, disputes over  priorities and quantities of groundwater 

r ights will be determined under  this part by the Board of Natural 

Resources and Conservation. The Department and the Board of Natural 
Resources and Conservation have the responsibility for ensur ing that water 
from aquifers is not depleted through excessive withdrawals. Following a 

hearing, the board may limit withdrawals from a controlled groundwater 

area. Permits to withdraw water from such an area will be granted by the 

Department only if it decides the  withdrawal will not exceed the aquifer's 

capacity. 

Floodway Managemen t, sections 76-5.-!.01 to .1117 MCA; Title 36, Chapter 
15, Admin. Rules of Mont. 

I 

If a project includes artificial obstructions or nonconforming uses in a 

delineated floodway or floodplain, it may require a permit. While the 

Department of Natural Resources is directed to conduct a program delineat- 

ing the  floodways and floodplains in all drainages of the state, it is the 

responsibility of local governing bodies to use this information to adopt 

laud use regulations for the delineated floodways and floodplains. If 

within six months of receipt of the floodplain information the local 
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4.3.2.2.1.1 (Continued) 

governing body has not adopted land use requirements that meet or exceed 

the minimum standards set by the state,  the department shall enforce the 
state standards,  

4 .3 .2 .2 .1 .2  Montana Department of Health and Environmental Sciences 

Clean A~ Act of Montana, sections 75-2-101 to 429 MCA.; Title 16, Ch-~ter 
8, Admin. Rules of Mont. 

Prior to the commencement of construction of any facih'ty which may 

directly or indirectly cause or contribute to air pollution, the  owner or 

operator of such facility shall file with the Department of Health and 

Environmental Sciences an application for a permit to conduct such 
activity. 

Local Air Pollution Control, Section 75-2-301 MCA 

A municipality or county may establish i ts  own sir pollution program on 

petition of 15 peroent  of the voters in the locality. Local sir pollution 

control programs, if compatible withy or more stringent or more extensive 

than the Clean Air Act of Montana, must be complied with if  approved by 

the Board of Health and Environmental Sciences. 
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Water pollution Control Act of Montana, sections 75-5-101 to 641 MCA; 

_Water Quality Permit, sections 75T5-401 .to 404 ~CA; Title 16. Ch-_pter 20, 
Admin. Rules of Mont. 

The Board of Health and Environmental Sciences requires that a permit be 

obtained prior to the discharge of sewage, industrial wastes, or other 

wastes into state waters. The board also requires the filing of plans and 

specificati6hs relating to the construction, modification, or operation of 

disposal systems. Permits are for up to five years. 
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4.3.2.2.1.2 (Continued) 

Water Quality Permit - Public Water Sup_ply, section 75-6-112(3) (b) MCA; 

Title 16, Chapter 20, Admin. Rules of Mont. 

A permit must be received from the Board of Health and Environmental 

Sciences prior to bui lding or operating an electric plant or manufacturing 

plant of any kind on any watershed of a public water supply system. 

Detailed plans and specifications for sani ta ry  precautions must be 
submitted to the board .  

The Montana Solid Waste Management Act, sections 75-10-201 to 233 MCA; 

Title 16, Chapter 14, Admin. Rules of Mont. 

Big Horn County has received a delegation of authori ty to run the refuse  

management program within the county. A permit must be received from 
the county prior to the disposal of solid wastes.  

Montana Hazardous Waste Act, sections 75-10-401 to  421 MCA; Title 16, 

Chapter 44, Admin. Rules of Mont. 

The Department of Health and Environmental Sciences is authorized 

pursuant  to this Act to permit hazardous waste facilities, to regulate the i r  

siting, construction, and operation, and to govern the treatment, s torage ,  

transportat ion,  and disposal of hazardous wastes .  No person may con- 

s t ruet  a hazardous waste management facility (a synfuels plant would 

probably fall within t h i s  definition) without f i rs t  obtaining a permit from 
the department. 

Additionally, the department  has received Phase I interim authorization to 

run  portions of the federal  RCRA program. It is anticipated that  the 

department will soon receive Phase II authorization from EPA giving i t  full 
authori ty to run the federal  program. 
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4. ,3.2.2.1,3 Montana Department of P1sh, Wildlife, and Parks 

.The Natural .Streambed and Lend Preservation Act of 1975, section.-- 

75-7-101 to 124 MCA; Title 12, Chapters 1-9, Adm~n. Rules of Mont. 

Any project that might alte.~ a stream or r i ver ,  or  streambed or bank, is 

subject to regula~on by  the Montana Department of  Fish, Wildlife, and 
Parks. Written notif ication of the intended projeÙt must be sent to the 

board of supervisors of the  appropriate soil and water conservation 

dis t r ic t ,  i f  any, and i f  not ,  to the d i re~ors  of the appropriate grass  

conservation district,  i f  any ,  and if not ,  to the board of county 
commissioners. 

4 .3 .2 .2 .1 .4  M_o.ntana Department of State Lands 

The Strip and Under~ound  Mine Siring Act, settler, s 82-4-101 to 142 MCA; 
.Title 26, Chapter 4, Admtn, Rules of Mont. 

No person may commence preparatory work on a new strip or under'ground 

mine without having first obtained a mine-site location permit from the 

Department of State Lands, A party desiring a mine-site location permit 

shall file with the department an application which shall contain a 

reclamation plan for any preparatory work that will be undertaken. With 

the exception of prospecting, preparatory work includes all on-site 
disturbances. 

The Montana Strip and Under~Tound Mine Reclamation Act, 

82-4-201 to 254 ~,ICA.; Title 26, Ch_-,pter 4, Adm~. Rules of Mont. 
, |  

sections 

This law applies to coal and uranium mining operations and is administered 

by the Board of Land Commissioners and the Department of State Lands. 

No operator may engage in strip or underground mining without having 

first obtained from the department a permit designating the lands 
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4.3.2.2.1.4 (Continued) 

reasonably anticipated to be mined dur ing  the five-year life of a permit. 

Permits are renewable every five years. 

Prospecfi.ng Permit,  section 82-4-226 MCA 

Prospecting by  any person on land not  included in a valid s tr ip-mining or 

underground-mining permit shall be unlawful without possessing a valid 

prospect-rig permit issued by the Department of State Lands. 

GeophYsical Exploration Permit, sections 82-1-101 to 1!0 . M,CA 

Any par ty  wishing to engage in geophysical exploration within Montana 

shall file a notice of in~ention to engage in the exploration with the county 

clerk and r eco rde r  in each county in which explora~on Is to be ca r~ed  on 

or engaged in .  The notice shall be filed pr ior  to the actual commencement 

of the exploration. Upon compliance with the notice requirement ,  the 

county clerk and recorder  shall issue a geophysical exploration permit.  

Montana Historical Society, Preservation of ~Antiquitie.s.,. sections 23-2-101 to 

442 MCA; Title 10, Chapters 120-21, Admin. Rules of tVlont. 

On the recommendation of the Montana Historical Society, the Board of 

Land Commissioners may designate sites on state lands for regis t ra t ion as 

historic s i tes ,  and may reserve such state lands as are necessa ry  for the 

protection of such sites.  A permit must be obtained from the Montana 

Historical Society in order  to excavate,  remove, or res tore  a regis tered 

site or object. The Montana Historical Society may seek injunctions to 

prevent the destruct ion of a r eg i s t e red  site. Persons conducting 

excavations or  construction on lands owned or controlled by  the state must 

report all discoveries of historic objects ,  and must take s teps to protect 

them. 
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4 .3 .2 .2 .2  Permittin~ Pursuant to a Delegation from the EPA 

As previously mentioned, certain federal programs have been delegated by 

agencies of the federal government for state administration. Delegable 

environmental programs are NPDES permitting, section 404 dredge and fill 
permits, underground injection control permits,  PSD, hazardous waste 
management permits, coal mining and reclamation permits, and radiation 
source permits. The following programs have been delegated, in whole or 
in part,  to the State of Montana. 

National Pollutant Discharge Elimination System Permit 
i 

An NPDES permit is required of all industr ial  and municipal facilities that 

discharge from a point source into navigable waters.  Industrial facilities 
that discharge into municipal systems do not require  permits, but may be 

subject to pretreatment requirements and also to user  charges. A permit 

is not required of a facility that recycles its potential effluents and thus 
has no discharge. 

The NPD~S program is authorized by the Federal Water Pollution Control 

Act and ts administered by the U.S. "~nvironmental Protection Agency 

(~.PA) or a delegated state.  The NPDES program has been run by the 

State of Montana for the  past five y e a r s  unde r  such a delegation from the 

EPA. Nevertheless, according to the EPA's office in Helena, the EPA 

continues to issue such permits on reservation land. 

Prevention of Significant Deterioration Permit 

Pursuant to the Clean Air Act, a PSD permit is required for any new 

facility or modified facility if sulfur dioxide or particulate emissions exceed 

100 tons per year and a facility falls within one of 28 specified industrial  

categories. All other  facilities that do not fall within one of those 

industrial categories require  a permit only if  the potential emissions exceed 
250 tons per year.  '.~ 
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4.3.2.2.2 (Continued) 

The program is authorized by  the Clean Air Act and is administered by 

the EPA or  a delegated state.  According to the document prepared by  the 

Council of Energy Resource Tribes on the environmental review process for  

major energy facilities, while the EPA has retained responsibility for 

issuing PSD permits on Indian lands,  delegated states should be consulted 

as par t  of the Tribal Environmental Review Process.  While the State of 

Montana presently issues its own PSD permit in addition to those required  

and administered by the EPA, according to EPA's office in Helena, 

Montana, the state will run EPA's program by August, ~.982. While this 

information has not yet been published in the Federal Register, notice is 

in the mail to the Montana Department of Health and Environmental 
Sciences. 

Hazardous Waste Management Permits 

Pursuant to the Resource Conservation and Recovery Act, a federal/state 

regulatory program has been created requiring a permit for the treatment, 

storage, or disposal of hazardous wastes. In addition, certain record 

keeping requirements are imposed on generators and transporters of 
hazardous wastes. 

The program is administered by the EPA or an authorlzed state. The 

State of Montana has received Phase I interim authorization from EPA 

allowing the State of Montana to operate a portion of the federal program 

in lieu of EPA involvement. According to EPA'S Helena office, the State of 

Montana will receive Phase II authorization by the end of 1982, which will 

be a complete delegation of authority over the hazardous waste management 

to the State of Montana. 
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5.0 REGULATORY LAW ASPECTS 

5.1 Federal  Regulation 

The manufac ture ,  t ranspor ta t ion  and sale of coal gas is not  r egu la ted  by  

the  Federal  Ene rgy  Regulatory Commission (FERC).  The FERCts ju r i sd ic -  

tion u n d e r  Section l ( b )  of the  Natural  Gas Act,  15 USC § ? l ? ( b ) ,  is 
defined as follows: 

"The previs ions  of this  Act shall apply  to ..the t ranspor ta t ion  of na tura l  gas 

in in te r s ta te  commez~e, to the  sale in i n t e r s t a t e  commerce of na tura l  gas 

fop resale  for  ultimate publ ic  consumption for  domestic,  commercial, 

indus t r ia l ,  Or any  o ther  use ,  and  to na tu ra l  gas companies engaged  in 

such t ranspor ta t ion  or  sale,  bu t  shall  not  apply  to any  o ther  t r anspo r t a -  

tion or  sale of na tura l  gas or to the  local d is t r ibut ion  of na tura l  gas or  to 
the product ion  or  ga the r ing  of na tura l  g a s . "  

Natural  gas has been def ined  u n d e r  Section 2(5) of the  Natural  Gas Act,  

16 USC § 717a(S), as "e i ther  na tura l  gas unmixed,  or  any  mixture  of 

na tura l  gas  and. artificial  gas . "  Coal gas  alone,  unmixed with na tu ra l  gas ,  

does not  com~ within the  definit ion of  na tu ra l  gas and the re fore  is not 
regula ted  by  the  FERC. 

The cour t s  have  also c lear ly  es tabl i shed that  the  manufacture ,  t r a n s p o r t a -  

tion and sale of coal gas ,  not commingled with na tura l  gas,  is beyond  the  

jur isdict ion of the  FERC. Office of Consumer Council v .  FERC, 655 F .2d  

I132 (D.C.  Cir .  1980); Henry  v .  FPC, 513 F .2d  395 (D.C.  Cir.  1975). 

Thus the  manufac ture ,  t r anspor ta t ion  and  sale of  coal gas ,  even  though  it 

may involve in te r s ta te  commerce, is not  within FERC jur isdic t ion unti l  the  
coal gas is mixed with na tu ra l  gas .  
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Therefore  the  synfuels  plant  and  the  sale of SNG to the  pipeline c a r r i e r  at 

the tai lgate of the  plant  would not be Within FERC jur isdic t ion.  In 

addit ion,  t he  pipeline t r anspo r t i ng  the SN~] would not  be Within FERC 
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5. I (Continued) 

j u r i sd ic t ion ,  u n d e r  e i t h e r  the  base  case ,  in  which t h e  SNG is  t r a n s p o s e d  

only wi th in  Montana,  o r  the  a l te rna t ive  case ,  in which the  SNG may be 

t r a n s p o r t e d  b e y o n d  Montana.  

FERC jur i sd ic t ion  u n d e r  the  Natura l '  Gas Act would app ly  to t he  coal gas 

once i t  commingled wi th  n a t u r a l  gas  s ince  i t  would t h e n  come wi th in  the  

Sect ion 2(5) def in i t ion  of n a t u r a l  gas .  Th i s  comn~ngling of  SNG with 

n a t u r a l  gas would o c c u r  at t h e  poin t  of  i n t e r c o n n e c t i o n  with a FERC 

regu l a t ed  i n t e r s t a t e  p ipe l ine .  U n d e r  t he  base  case ,  th i s  t n t e rconnec t ion  

would be  wi th  N o r t h e r n  B o r d e r  Pipel ine in  ~ o n t a n a .  5?he i n t e r connec t i on ,  

u n d e r  the  a l t e rna t ive  case ,  would  occu r  with t h e  p r o p o s e d  Rocky ~Iountain 

Pipel ine in  Wyoming. 

Once commingled,  FERC a u t h o r i t y  would have  to be  ob ta ined  for  any 

s u b s e q u e n t  t r a n s p o r t a t i o n  o r  sale .  Th i s  au thor iza t ion  would r e q u i t e  

ob ta in ing  a cer t i f ica te  of  publ ic  conven ience  and  n e c e s s i t y  u n d e r  Sect ion 

7(c) o f  t he  Natura l  Gas Act ,  15 USC § 717f(c) .  T h u s ,  the  i n t e r s t a t e  

pipeline~ e i t he r  N o r t h e r n  B o r d e r  and  Pacific Gas T r a n s m i s ~ o n  u n d e r  t he  

base  case o r  Rocky Mountain Pipel ine u n d e r  the  a l t e rna t ive  case ,  would 

r e q u i r e  a cer t i f ica te  for  the  t r a n s p o r t a t i o n . o f  t~:e commingled g a s .  In 

add i t ion ,  a ce r t i f i ca te  would be  r e q u i r e d  u n d e r  Sect ion 7 ( c ) ,  15 USC 

§ 717f(c) ,  fo r  any c o n s t r u c t i o n  or  ex t ens ion  n e e d e d  for  t h e  t r a n s p o r t a t i o n  

of  t he  mixed gas .  

Finally,  FERC au thor iza t ion  in  t h e  form of  a Sect ion 7(c)  ce r t i f i ca te ,  15 

USC § 717f(c) ,  would  be  n e e d e d  for  a sale for  resa le  to t h e  local 

d i s t r i bu t ion  company.  A sale to  S o u t h e r n  California Gas Company or  

Pacific L igh t ing  Gas S u p p l y  Company by  Pacific I n t e r s t a t e  would be  a sale 

for  resa le  u n d e r  Sect ion  l ( b )  of  the  Natural  Gas Act ,  15 USC. § 717(b) .  

T h u s ,  FERC approva l  would b e  n e e d e d  for  t he  u l t imate  sale o f  the  

commingled SNG and  n a t u r a l  gas  to SoCal Gas o r  PLGS. 
t 
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5.2 Montana R e~tlation 

The State of Montana does not have any specific statute to regulate natural 

gas pipelines. Heretofore, the regulation of such pipelines has been 

extremely limRed. Safety concerns have been addressed by adopting the 

federal Department of Transportation (DOT) safety regulations for natural 

gas plpellnes. 49 CPR §§ 191-92. 

There does, however, appear to be a state statute which is written 
broadly and could be utilized as a basis to regulate an intrastate SNG 

pipeline. Sections 69-13-101 et seq. of the Montana Code regulate every 

person, firm, corporation, limited partne~hip, joint-stock association or 

association of any kind which owns, operates, or manages any pipeline or 

any part thereof for the transportation of "crude petroleum, coal or the 

products thereof by pipelines." This language would seem to apply to an 

SNG pipeline since the gas being t ransported win be the product of coal. 

This conclusion has been confirmed, in conversations with representat ives 
of the Montana Public Service Commission (PSC). 

The Montana PSC is the regulatory agency given the Jurisdiction over the 

aforementioned pipeline carr iers .  The PSC has the power to established 

and enforce rates and regulations for gathering, transporting,  loading, 

and delivering crude petroleum, coal, or the products thereof by pipeline 

carriers within the state. Montana Code §§ 69-13-1201 et seg. It also 

establishes rates and regulations for the use of storage facilities 

necessarily incident to such transportation and prescribes rules for the 

government and control of such carriers in respect to their  pipelines and 

receiving, t r ans fe r r ing ,  and loading facilities. Montana Code § 
69,13-201(1). 

The PSC cannot issue an .order concerning rates and/or regulations until 

after notice has been given and a hearing has been held. Montana Code 

§ 69-13-201(2). All orders of the PSC are p r e ~ m e d  valid until  set aside or 

vacated by judicial decree. Montana Code § 69-13-202. Finally, the PSC 
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5.2 (Continued) 

has the authority to hear and determine complaints, compel the attendance 

of ~ i tnesses ,  and institute any suits necessary to enforc+ its orders.  
Montana Co~,e § 69-13-203. 
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6.0 WATER LAW ASPECTS 

At i t s  ul t imate  eapaci ty  (250 MMSCF/CD), t he  p r o p o s e d  s y n t h e t i c  fuels  

p lan t  will r equ i r e  approximate ly  20,000 acre  feet  o f  wa te r  p e r  y e a r .  All of  

th i s  water  will be consumed;  none  of  i t  will be  r e t u r n e d  to i t s  sou rce  c r  to 

any o the r  source .  Half of  tha t  amount  will be  n e e d e d  for  t he  ini t ial  p lan t .  

The  r i g h t s  to the  use  of  th i s  wa te r  are  based  on the  r e s e r v e d  wate r  r i gh t s  

of  the  Crow Tr ibe  u n d e r  f ede ra l  law. Accord ing ly ,  i t  will not  be 

n e c e s s a r y  to apply  for or  to rece ive  a wate r  permi t  from the  Sta te  of  
Montmm. 

The Water rights of the  Crow Tr ibe  a re  f ounded  on the  ~ i n t e r s  doc t r ine ,  

named a f t e r  t he  l andmark  dec is ion  of  t h e  Uni ted Sta tes  Supreme  Couz~ in 

Winters v .  United S t a t e s ,  207 U.S .  564 (1908). The  Cour t  he ld  tha t  the  

es tab l i shment  of  a n i n d l a n  r e s e r v a t i o n  ca r r i e s  with i t  t he  r i gh t  to 

suff ic ient  wa te r  to fulfill  t he  r e s e r v a f l o n l s  p u r p o s e s .  The  appl ica t ion  of 

the  Winters doc t r ine  to the  Crow Ind ian  Rese rva t ion  was eonf l rmed  in the  

s u b s e q u e n t  Supreme  Cour t  dec is ion  of  Uni te~  S ta tes  v .  Powers ,  305 U. S. 
527 (1939). 

There  are  two crucia l  a spec t s  of  any  wate r  r i gh t  in t he  West, t he  amount 

of water  to which the  r i gh t  a t t aches  and  the  p r i o r i t y  o f  t he  r i g h t .  Most 

wes te rn  water  r i g h t s  a re  g o v e r n e d  b y  t he  law of  p r i o r  a p p r o p r i a t i o n  u n d e r  

which the  amount  of  the  water  r i g h t  is  l imited by t h e  q u a n t i t y  tha t  is 

ac tual ly  p u t  to  beneficial  u s e .  T h e  p r i o r i t y  o f  a water  r i gh t  is  impor tan t  in 

times of  s ca rc i ty ,  when t h e r e  i s  no t  e n o u g h  water  to meet all e s t ab l i shed  

r i gh t s .  At such  t imes ,  the  ho lde r s  of  t h e  o ldes t ,  most s en io r  r i g h t s  are 

accorded  p r i o r i t y  while the  most r e c e n t ,  j un io r  a p p r o p r i a t o r s  a re  r e q u i r e d  

to forego t he i r  d ive r s ions .  

Under  the  Winters doc t r i ne ,  t he  wate r  r i g h t s  of  Indian  t r i b e s  a re  measured  

by  t]~.~. - ~ o u n t  r e q u i r e d  to fulfil l  t he  r e s e r v a t i o n ' s  p u r p o s e .  T h e y  encom- 

pas s  pa s t  and  p ree~n t ,  as well as  f u t u r e  u s e s ,  so t h e y  are  no t  limited 
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6.0 (Con t inued )  

b y  t he  amount  of  ~ a t e r  t ha t  i s  ac tual ly  u s e d  at  any  g iven  t ime.  The  p u r -  

pose  of  Ind ian  r e s e r v a t i o n s  i s  to p rov ide  a p e r m a n e n t ,  economically se l f -  

s u s t a i n i n g  homeland  for  t he  Indian  peop le .  The  amount  of wate r  t h a t  is  

r e s e r v e d  for  th i s  p u r p o s e  canno t  be a s c e r t a i n e d  def ini te ly  in  t h e  absence  

of a final wate r  r i g h t s  dec ree  i s s u e d  b y  a cou r t  of  competen t  Jur i sd ic t ion .  

Water r i g h t s  su i t s  i nvo lv ing  the  Crow Ind ian  Rese rva t ion  h a v e  been  

in i t i a t ed ,  bu t  a re  no t  y e t  comple ted .  

One measure  of  an Ind ian  t r i b e ' s  water  r i g h t s  adop ted  by  t he  c o u r t s  is  t h e  

amount  r e q u i r e d  to i r r i ga t e  a r e s e r v a t i o n ' s  p rac t icab ly  i r r i gab le  ac res .  

Addi t ional  water  r i g h t s  have  also b e e n  ad jud ica ted  for  o the r  p u r p o s e s ,  

i nc lud ing  suf f ic ien t  wate r  to fulfill a t r i b e ' s  h u n t i n g  and f i sh ing  r i g h t s .  

The  c o u r t s  have  no t  y e t  r u l ed  w h e t h e r  wate r  r i g h t s  are also r e s e r v e d  for  

i n d u s t r i a l  u se s  such  as t he  ex t r ac t i on  and  deve lopment  of  coal and  o the r  

minera ls .  Even  i f  addi t iona l  water  i s  no t  r e s e r v e d  for  such  i n d u s t r i a l  

u s e s ,  wate~ r i g h t s  t ha t  are  r e s e r v e d  for  ag r i cu l tu ra l  u se s  can  be  t r a u s -  

f e r r e d  b y  a t r i be  to any  o t h e r  benef ic ia l  u s e ,  i nc lud ing  i n d u s t r i a l  u s e s .  

Changes  can also be  made in t h e  place of  u s e  and  t h e  time of  u s e ,  sub jec t  

only  to t h e  r e q u i r e m e n t  t ha t  o t h e r  wate r  u s e r s  a re  no wm'se off  t h a n  t h e y  

would be  if t he  water  ~ g h t s  were e x e r c i s e d  for  the  or ig inal  p u r p o s e  for  

which it  was r e s e r v e d .  T h e r e  is no n e e d  or  obl igat ion to ob ta in  s ta te  

-~r s u c h  t r a n s f e r s .  approval. ~' 

The  pz-~ority of  the  Crow T r i b e ' s  water  r i g h t s  i s  no l a t e r  t h a n  Sep tember  

17, 1851, the  date  of  t he  F i r s t  T r e a t y  o f  For t  Laramie, which iden t i f i ed  

approximate ly  38,500,000 ac res  as Crow t e r r i t o r y  i nc lud ing  t he  p r e s e n t  

Crow Ind ian  Rese rva t ion  of  approximate ly  2,300,000 ac res .  Th i s  means 

t h a t  t he  Crow Tr ibe  enjoys  t he  f i r s t  and  ear l ies t  p r io r i t y  to  all o f  t h e  

wa te r s  t h a t  a r i se  on ,  b o r d e r ,  t~,averse, u n d e r l i e ,  or  are encompassed  

within the  Crow Rese rva t ion .  This  p r i o r i t y  can be  exe rc i sed  to i n s u r e  

t h a t  t h e  p l an t ' s  water  s u p p l y  is  not  i n t e r r u p t e d .  In  o t h e r  w o r d s ,  i f  
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6.0 (Cont inued)  

suff ic ient  water  for t he  p lant  is  available from any  source  within ths  

resez-vation, the  pr ior i ty  of  the  Tribets  r e s e r v e d  r i g h t  will i n su re  that  the  

water  requi rements  of the  plant  will be sat isf ied before  anyone else is 

permi t ted  to make any d ivers ions  from tha t  source .  

The Crow Tr ibe ' s  r e s e r v e d  water  r i g h t s  are  b a s e d  on federa l  law. They  

a re  the re fo re  not  subject  to s ta te  r egu la to l~  jur i sd ic t ion ,  Those ~,ghts can 

be exerc i sed  b y  the Crow Tr ibe  and its members and  211 persons  o1" 

ent i t ies  claiming by ,  t h r o u g h ,  or u n d e r  the Crow Tr ibe  without  any permit 

or  o ther  form of author izat ion i s sued  by  a s tate  or  s ta te  agency .  The 

federa l  s ta tu te  provid ing  for  ¼he lease of t r ibal  and  allotted Indian lands  

for  bus iness  and other  pu rposes  specifically author izes  lessees  to develop 

or  uti l ize na tu ra l  r e s o u r c e s  in  connect ion with opera t ions  under  the i r  

leases .  25 U . S . C .  § 415(a) .  

B.ased on':"the appltcatio~ of  these  w~[l-e.qt~blished pr'incipie~ :: to ..the Crow 

Reserva t ion ,  t h e r e  is no doubt  tha t  the  Crow Tr ibe  o w n s  and controls  

m o r e . t h a n  sufficient  r e s e r v e d  water  r igh t s  to supp ly  app ro~mate ly  20,000 

acre  feet  annual ly  to the  proposed  synthe t ic  fue,~,~ p lan t .  The agreement  

with the  Crow Tribe f o r  the  plant  shouhl  p rov ide  tha t  the  Crow Tr ibe  

ag ree s  t o  t r ans f e r  all r e s e r v e d  water  r igh t s  tha t  a re  neeessa  ~ for the  

operat ion of the  plant i f  it  should  be  determined tha t  .~'he measure of t h e  

T r ibe ' s  water  r igh ts  does not  inc lude indus t r i a l  u s e s .  such as the  

development  of i t s  coal r e s o u r c e s .  In tha t  case ,  the  Tribe would agree  to 

t r a n s f e r  i t s  water  r igh t s  for  some o the r  pu rpose ,  such  as i ts  a g r i c m m r a l  

water  r igh t ,  to the synfuels  p lant ,  . 

In the  ear ly  .1960ts, the  Bureau  of  Reclamation c0nst l-ucted Yellowtail Dam 

on the  Big Horn River .  The r e se rvo i r  crested,  b y  tha t  dam, Big Horn 

Lake (also known as Yellowtail Rese rvo i r ) ,  has  a s torage  capacity of 

1,375,000 acre  feet.  Both W,yoming and ~on tana  have  i s sued  permits  
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6 . 0  ( C o n t i n u e d )  

au tho r i z ing  t h e  s to rage  of wate r  in  Big Horn Lake. At t h e  p r e s e n t  t ime,  

v i r t u a l l y  all of  th is  water  i s  uncommi t t ed  and  is no t  b e i n g  u s e d  for  m~y 

co,~sumptive u s e .  The c o u r t s  h a v e  u p h e l d  the  power  o f  t he  Sec re t a ry  of  

t he  I n t e r i o r  to e n t e r  into c o n t r a c t s  for  the  sale of  wa t e r  s t o r e d  in Big 

Horn Lake fo~ i ndus t r i a l  u s e s  once  Envi ronmenta l  Impact  S ta t emen t s  have  

been  i s s u e d .  Envi ronmenta l  Defense  F u n d  v .  A n d r u s ,  596 F . 2 d  848 (9th 

Cir .  1979).  The  Bureau  ~ of  Reclamation is now p r e p a r i n g  a d ra f t  

env i ronmen ta l  impact  s t a t ement .  

There are many unanswered questions concerning the relationship between 

the Crow Tribe's reserved water rights and the waters of the Big Horn 

River captured and stored in Big Horn Lake. The Bureau of Reclamation 

has acknowledged that approximately 98,000 acre feet per year of Big Horn 

Lake wa t e r  was  r e s e r v e d  for  t h e  i r r i ga t ion  of  Hardin  Bench  agr icu l tu ra l  

lands  on t lm Crow Rese rva t ion .  (The  Hardin  Bench  u n i t  has  not  been  

c o n s t r u c t e d . )  In 1971, the  B u r e a u  of  Indian  Affa i r s ,  t he  Bureau  of  

Reclamat ion,  and  t he  Crow Tr ibe  e n t e r e d  in to  a Memorandum of  

U n d e r s t a n d i n g  p u r s u a n t  to which  30,000 acre  feet  of  t h a t  98,000 acre  feet  

w a s  " t en t a t i ve ly  t r a n s f e r r e d "  fo r  i n d u s t r i a l  p u r p o s e s  fo r  t h e  development  

of Crow coal r e s o u r c e s .  (Tha t  Memorandum e x p r e s s l y  p r o v i d e s  tha t  it  i s  

wi thout  p r e j u d i c e  to the  Crow T r i b e ' s  wate r  r i g h t s  c la ims . )  

In 1967, the Bureau of Reclamation initiated a program for marketing water 

from Big Horn Lake for industrial purposes. Between 1967 and 1971, the 

Bureau entered into at least 16 contracts with energy companies in which 

the companies obtained options to purchase water from Big Horn Lake for 

industrial uses. A total of 623,000 acre feet of water per year 'was 

committed under these contracts, 365,000 acre feet fur use in Wyoming and 

258,000 acre feet for use in Montana. This amount included 140,000 acre 

feet for industrial uses of water for the development of the Crow Tribels 

energy resources, 110,000 acre feet that was administratively set aside for 
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this purpose (again without prejudice to the Tribe's water rights claims), 

plus the 30,000 acre feet transferred from agricultural use. All of those 

option contracts have either expired or have been terminated. At the 

present time, there  are no outstanding commitments to deliver any water 

from Big Horn Lake to any industrial water users  in Montana or Wyoming. 

In Ju ly ,  1980, t h e  Chai rman of  t h e  Crow T r i b e  wvote to t h e  B u r e a u  of 

Reclamation asking for clarification regarding  the use of Big [Zorn River 

water for the  development of the Tribe 's  coal resources. The letter 

specifically mentioned the Tribe's in terest  in two projects, the synthetic 

fuels plant and the coal-fired power plant,  which together would require 

approximately 30,000 acre feet per year.  The August 5, 1980 response 
from the Bureau of Reclamation states: 

~.il Dif& I ~DN C,'I INE 
IX~ R[rOR! 

As you know, we are under Federal court" order to prepare an 

environmental impact statement on the industrial water marketing 

program for Yellowtail water. As part of this effort we will reassess 

the available water supply taking into account additions1 years of 

record. 

At this time we have no reason to believe that the total quantity of 

water available will vary much from previous estimates. Water should 

still be available for development of Crow coal resources in an amount 

near 110,000 acre-feet annually and most oe~ainly the 30,000 acre- 

feet annually required for the two projects you now have under con- 

aideration would be physically available. 
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6 .0  (Cont inued)  

It appea r s  to u s  a t  t h i s  t ime tha t  f ac to r s  o t h e r  t h a n  water  avai labi l i ty  

such  as air qua l i ty  p a r a m e t e r s  and social a n d  economic impacts  win be  

the  l imiting c o n s t r a i n t s  to f u t u r e  synfue l  a n d  powerp lan t  deve lopment  

in  t h i s  area .  If  y o u r  p r o p o s e d  p ro jec t s  can  pas s  these  and  o t h e r  

envi ronmenta l  t e s t s ,  t h e n  we would c o n c l u d e  t ha t  water  avai labi l i ty  

would be  no p rob lem.  

The  wate rs  of  the  Big  Horn  Rive r  are a p p o r t i o n e d  be tween  the  s~ates of  

1~/yoming and Montana u n d e r  t he  Yellowstone R ive r  Compact of 1950, 65 

S ta r .  663. Article V ( B ) ( 2 )  of  t he  Compact a l locates  80~ of  the  Big Horn  

R i v e r  to Wyoming and  209 to Montana.  But  Ar t .  VI of  +.he Compact s t a t e s :  

"Noth ing  conta ined in t h i s  Compact  shall be  so c o n s t r u e d  or  i n t e r p r e t e d  as  

to  affect  adverse ly  a n y  r i g h t s  to the  u se  of  t h e  wate rs  of Yellowstone 

l ~ v e r  and  i t s  t r i b u t a r i e s  owned  by  or  for I n d i a n s ,  Ind ian  t r i be s ,  and  t h e i r  

rese rva t - ions . "  The  Compact  does  not  p r e s e n t  an  obs tac le  to the  p r o p o s e d  

s y n t h e t i c  fuels  p lan t .  Montana  i s  no t  u s i n g  i t s  20% sha re  of  the  Big Horn ,  

a n d  even  i f  i t  were ,  t h e  Compact limitation would  no t  p r e v e n t  t h e  Crow 

T r i b e  from exerc i s ing  t h e  full  e x t e n t  of i t s  r e s e r v e d  water  r i gh t s .  

B a s e d  on t he  Tr ibe ' s  r e c o g n i z e d  r i gh t s  and  t h e  ample water  suppl ies  t h a t  

a r e  available in Big Horn  Lake and  the  Big  Horn  R ive r ,  the  Crow T r i b e  

will def ini te ly  be able to  rJrovide the  p lant  wi th  suf f ic ien t  water  to meet  

1009 of  i t s  r e q u i r e m e n t s .  In  the  p r e l i m i n a ~  financial  feas ib i l i ty  

p ro jec t ions  of the  p r o p o s e d  synfue l s  p lant  t h a t  have  been  made in  t h i s  

s t u d y ,  t h e  source  of w a t e r  fo r  all four  p r o p o s e d  s i tes  was assumed to be" 

e i t h e r  t he  Big Horn R ive r  o r  Big Horn Lakr. b e c a u s e  of  t he  a s s u r e d  s u p p l y  

available from those  s o u r c e s .  The  cost of  c o n v e y i n g  water  from t h o s e  

s o u r c e s  to the  p r o p o s e d  s i tes  will be t h e  u p p e r  limit of t he  c o s t  o f  

ob t a in ing  water  for  t h e  p l a n t .  Other  poss ible  s o u r c e s ,  such  as t h e  Lit t le  

B ig  Horn River  and i t s  t r i b u t a r i e s ,  should  be  examined in more de ta i l  

d u r i n g  t h e  second p h a s e ,  o n o e ' a  si te has  b e e n  se l ec t ed .  The  s u b s e q u e n t  
I I  

6-6 

ii I 
Ull III DISCLb"II,IIII ~ li|p,~ll bill 

II |UHI:CI ' II IHI llllrllL~ll011 C,'I llll 

H~'II~ ~r P~I IT III Ir FIIONI ~ IIII~ IIII~III 
i , -,, Jl 



,.,I m u  m H  

6,0 (Continued) 
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, investigation win determine whe the r  suff ic ient  wa te r  for  the plant  is 

avs i l sb le  from any a l te rna te  source  of  water  b y  v i r t u e  of  the  r e s e r v e d  

water  1-1ghts of the Crow T ~ b e ,  and whether  wat gr  fo r  the  plant can be  

ob ta ined  at reduced or  comparable  cost  from s o u r c e s  o the r  than the BiE 

Horn R ive r  and Big Horn Lake .  If suff ic ient  wa te r  from an a l te rnate  

source  or sources  can be  ob ta ined  at comparable o r  r e d u c e d  cost ;  the  

determinat ion of the sou rce  to b e  u sed  b y  the  p lant  will be  made b y  the  

Crow Tr ibe .  

b~ 

;%,. 
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7.0 INDIAN LAW ASPECTS 

7.1 Ju r i sd ic t ion  and  Regulatory Au tho r i t y  Within the  Crow Indian  

Reservation 

7.1.1 In t roduc t ion  

Of the 2,282,764 ac res  of land encompassed  within the ex t e r i o r  boundar ies  

o f  the Crow Rese rva t ion ,  roughly  52% is a l lot ted,  17% is triba~ t r u s t  lands ,  

and 28% is f e e - p a t e n t e d ,  pr ivate  l a n d s .  The  General Council  of  the  Crow 

Tribe will soon be asked  to cons ider  u n d e r t a k i n g  a major e f for t  to pu r sue  

development of a major synfuels  pro jec t  to produce  125 million cubic  feet 

(125MMSCF/CD) of subs t i tu te  na tu r a l  gas dai ly  with potent ial  expans ion  to 

250MMSCF/CD. The project would be loca ted  on t ru s t  l ands  within the 

reservat ion and  r equ i r e  a s ignif icant  work- force  compris ing both Crow 

tribal members and  non-members .  The  ques t ion  has na tu ra l ly  a r i sen  as to 

which governmen t  ( s ta te ,  federa l ,  o r  t r iba l )  would have  lead ing  civil 

regula tory  ju r i sd ic t ion  over  t he  faci l i ty  and the var ious  associated 

activities.  

T. 1,2 B. a c k g r o u n d  

The Crow Rese rva t ion  once inc luded  approximately 38.5 million acres .  

This la rge  t r a c t  of  lands was r ecogn ized  as Crow lands b y  the  United 

States in t he  T r e a t y  of Fort Laramie of  1851, 11 Star. 749. In  1868, the 

original r e s e r v a t i o n  was reduced  to approximately  8 million ac re s  b y  the 

Second T r e a t y  of  Fort  Laramie, 15 Star .  649. S u b s e q u e n t  ac t s  of 

Congress r e d u c e d  the  reservat ion to i ts  p r e s e n t  acreage.  Art ic le  2 of  the 

Treaty of 1868 specif ical ly descr ibes  the  rese rva t ion  as "set  a p a r t  for  the 

absolute and  u n d i s t u r b e d  use  a n d  occupat ion of the  I n d i a n s . "  The 

Allotment Acts  of  1887, 24 Stat.  388; of 1891,, 26 Stat.  813; and  of  1920, 

41 Stat.  '/51, p r o v i d e d  that  pa ten t s  in fee could be i s sued  b y  the  United 

States to Fr~Uvidual allottees. Once i s s u e d  pa ten ts ,  Crow al lot tees  could 
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convey their lands to non-lndians. Significant additional acreage within the 

reservation was opened for homesteading by non-lndians. 

T. 1.3 Overview 

The notion that an Indian reservation is a distinct, wholly independent 

nation within a state has yielded, over time, to the exigencies of concrete 

situations. S~, e.g., O~nized Village of Kake v. Egan, 369 U.S. 60 

(1962). Although the policy of leaving IndiaDs free from state jurisdiction 

and control is rooted deeply in the nation's history, Rice v. O1son, 324 

U.S. 786 (1945), situations have occurred involving non-lndians where 

both tribes and states can fairly claim a legitimate interest in asserting 

their  respective jurisdictions,  McClanahan v.  Arizona State Tax 

Commission, 411 U.S .  164 (1973). Absent an applicable federal s ta tu te ,  

tl~e test is to determine whether state action would infringe upon the r ight  

of reservation Indians to make their own laws and be ruled by them. 
Williams v.  Lee, 358 U.S.  217 (1959). 

Since 1973, the point of depar ture  in analyzing Indian jurisdiction and tax 

cases has been to examine the applicable federal  statutes.  McClanahan v.  

State Tax Commission, supra .  The Indian sovereignty doctrine, though 

still relevant (part icular ly in relations between tr ibes and their members),  

merely provides an analytical "backdrop" against which applicable statutes 

and treaties must be read. States retain the regulatory jurisdiction over 

the on-reservation activities of non-members that they enjoyed prior to 

passage of P.L. 280, Draper v. United States, 164 U.S. 240 (1896); 

United States v. McBratney, 104 U.S. 621 (1881); see also, Fort Mojave 

Tribe v. County of San Bernardlno, 543 F.2d 1253 (9th Cir. 1976), cert. 

d.~eni.ed, 430 U.S. 983 (1977), UNLESS: (A) state actions would interfere 

with the administration of Indian trust lands by the Department :of the 
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I n t e r i o r ,  Metlakatla Ind ian  Communi ty  v .  E ~ e n ,  369 U . S .  45 (1962); or (B) 

s t a t e  ac t ions  affect essen t ia l  m a t t e r s  of t r iba l  g o v e r n m e n t ,  Arizona ex re l .  

Merrill v .  T u r ~ e ,  413 F . 2 d  683 (9 th  Cir .  1969), c e r t .  den ied ,  396 U . S .  

1003 (19"/0). 

7. I. 4 Environmental Repletion 

It  seems  fa i r ly  clear tha t  n e i t h e r  t h e  Clean Water Act ,  33 USC §§ 1261 to 

1376, n o r  t he  Clean Air Act ,  42 USC §§ 7401 to  7642, are applicable 

federa l  s t a t u t e s  in t he  sense  o f  c o n f e r r i n g  on s t a t e s  an  e x p r e s s  g r a n t  of 

j u ~ s d i c t i o n  for  water  and  ai r  pol lu t ion con t ro l .  In  1977, EPA General  

Counse l  William Fr ick  adv i sed  t h e  Minnesota Pol lut ion Cont ro l  Agency tha t  

t he  s t a t e  would have  to r e ly  on  a t r ea ty  p rov i s ion  or  some s t a tu t e  o the r  

t h a n  e i t h e r  the  Federal  Water Pol lut ion Contro l  Act (Clean  Water Act) o r  

P.L. 280 to provide the legal support for state issuance and enforcement 

of water poliutio,.~ discharge (so-called NPDES) permits within Minnesota 

Ind ian  r e se rva f i~ns .  As a ma t t e r  of  admin i s t r a t ion ,  the  regional  

Env i ronmen ta l  Protec t ion  A g e n c y  office in  Region VIII  (which inc ludes  

Montana ) ,  r e t a ins  a u t h o r i t y  u n d e r  the  env i ronmen ta l  s t a t u t e s  to i s sue  

pe rmi t s  for  t r ibal  o r  Ind ian  po l lu t ion  sources  and  re l i es  on the  s ta te  to 

i s s u e  p e r m i t s  for inco.rporated municipal i t ies  wi th in  t h e  r e s e r v a t i o n  a reas .  

The field of reservation environmental protection remains unsettled. Only 

a handful of the twenty-four tribal governments within Region VIII appear 

~th interested end capable of assuming the major technical end legal 

responsibilities for reservation environmental regulation. The Crow Tribe 

appears to he one of these tribes. 

A g e n e r a l  misconcept ion ex i s t s  t ha t  Ind ian  t r i be s  mus t  be e x p r e s s l y  

g r a n t e d  congress iona l  a u t h o r i t y  to  exerc i se  police p o w e r s .  The  whole 

• f ede ra l  env i ronmenta l  s t a t : l t o ry  f r amework  r e s t s  on t h e  founda t ion  of  

e x i s t i n g  local powers  in  t he  s t a t e s  or  t r i bes  for  e n f o r c e m e n t .  The  i f i tent  
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of Congress was to create temporary federal  programs until  such programs 

could be delegaLed to the states.  Delegat ion was achieved to the extent  

that states could justify that they  each had the prerequisi te legal authori ty 

to carry  out the environmental programs they proposed. Existing state 

authority is obviously limited regard ing  Indian reservat ion lands.  A 

significant shortcoming of the existing federal  statutes is the o~.~ssion of 

guidance for the states in dealing with federal  Indian reservat ion lands.  

?.1.5 Interior 's  Application of State Laws 

It is legally conceivable, though politically highly unlikely at this point, 

that under  the authority of 25 USC § 231, the Department of the Interior 

could promulgate regulations to allow Montanals enforcement of its environ- 

mental laws and regulations within the Crow Indian Reservation. Under 

this 1929 statute,  the Act of February  15, 1929, 45 Star. 1185, the 

Secretary is authorized to "permit the agents  and employees of any State 

to e n t e r  upon Indian tribal lands,  reservat ions ,  or allotments" to inspect 

and enforce health and sanitation regulations.  

It should be noted that 25 USC § 231 is not self-executing and that  the 

Solicitor has held (Sol. Mere. No. 51-36768, February 7, 1969), that in the 

absence of implementing regulations the statute "cannot serve as a source 

of authori ty to enforce state health and sanitation laws in Indian Country."  

Section 231 was originally implemented through regulations found at 25 CFR 

Part 84.78 (1949 ed . )  which appeared to authorize state regulations of 

t rust  lands conditional upon Secretarial  approval. The regulation was 

revoked on J u l y  1, 195S, when responsibili ty for health anC. hospitals was 

t ransferred from BIA to the Department of Health, Education, and Welfare. 

No regulations exist to implement Section 231 at present .  
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A decis ion by  the  Depar tment  whe the r  to allow state law to be  appl ied to 

Indian rese rva t ion  lands  would,  no doubt ,  be decided on a ~ s e - b y - c a s e  

bas is .  In the  p r e sen t  climate suppor t ive  of  gove rnmen t - to -gove rnmen t  

re lat ions with Indian t r ibes ,  it  is difficult  to envision t h e  Depar tment  

taking uni la tera l  action wlthout  ex tens ive  consul ta t ion and agreement  with 

the  affected Tr ibe .  In the  1969 SciicitorVs Memorandum, the  Departmentts  

position on the  scope of state au thor i ty  allowable u n d e r  P .L .  280 was 

d i scussed .  In the view of the  Solicitor,  s ta te  jur isdic t ion u n d e r  P .L .  280 

ex t ended  over  Indian indiv iduals  and pr iva te  ( n o n - t r u s t )  p r o p e r t y ,  bu t  

not  ove r  t r u s t  p r o p e r t y .  This approach con t r a s t s  sha rp ly  with the  plain 

words of the  s ta tu te ,  as amended,  se__~e, 28 USC § 1360(b) and 25 USC 

1322(b),  and would  b r i n g  state  enforcement  ef for ts  in to  conflict with the  

Depar tment ' s  claims of  exclus ive  au thor i ty .  Se..._ee, 25 CFR 1 .4 (a ) .  

Santa Rosa Baud of Ind ians  v .  Kin~s County ,  532 F .2d  655 (gth Cir.  1975) 

appears  to p rec lude  s ta te  jur i sd ic t ion  over  r e se rva t ion  t r u s t  lands .  Sant_._.~a 

Rosa conce rned  the  a t tempted  county  regula t ion  of Indian use of t r u s t  

lands .  Under  P .L .  280, California had  been  g iven jur isd ic t ion  over  Indian 

r e se rva t ions .  In i n t e r p r e t i n g  th is  s t a tu te ,  the  cour t  spelled out the  

limitations of s tate  ju r i sd ic t ion  within r e se rva t ions  even  u n d e r  a compre-  

hens ive  congressional  scheme.  The cour t  de te rmined  tha t  the  county  

ord inance  was a p roh ib i t ed  "encumbrance"  u n d e r  28 USC § 1360(b). 

The cour t  also noted tha t  25 CFR 1.4 was a regula t ion in derogat ion of 

any jur isd ic t ion  s ta tes  might obtain u n d e r  P .L .  280, . and  tha t  the  county  

o rd inance  would conflict  with federa l  programs to p rov ide  hous ing  and 

sanitat ion services  to members of t r ibes .  

Santa Rosa was ci ted with approval  in Bryan  v .  I tasca County ,  426 U.S.  

3?3 (1976), wherein  t he  U.S.  Supreme Court  de te rmined  t h a t  Congress ,  in  

enac t ing  P .L .  280, had  not  i n t e n d e d  that  s ta tes  choosing to ex tend  (by 

legislat ion) jur i sd ic t ion  within Indian r e se rva t ion  a reas  be  allowed to qf 
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7.1.5 (Continued) 

exercise general civil regulatory authority. 

Reservation, Mo~tana does not exercise 

reservation areas. 

Except for the Flathead 

jurisdiction within Indian 

It should be noted, however, that fecleral environmental safeguards built 
into federal decision-making would be applicable to any major facility on 

the reservation. Thus, the consideration of environmental factors and 
alternatives would probably necessitate preparation of an Environmental 

Impact Statement by the Bureau of indian Affairs under  the National 

Environmental Policy Act of 1969. An NPDES (dischs~-.ge) permit is 

required under  the Clesn Water Act, as is a "dredge and flU" permit. 

Under the Clean Air Act, a Prevention of Significant Deterioration (PSD) 

permit is required for air pollution control. A hazardous waste permit is 

required under  the Resources Conservation and Recovery Act of 1976. 

The permits (with the exception of "dredge and fin,)  are administered by 
the U.S. Environmental Protection Agency. 

No doubt, federal agency decision-making will allow for public comment and 
review at various stages: 

The applicability of state law to activities involving non-Indians within 

Indian reservation depends upon (1) the specific factual circumstance, (2) 

the applicable'federal statutes and treaties,  (3) the Tribe's interest ,  and 

(4) the interest  of the state. An answer to the question of primary 

jurisdiction will then,  of necessity,  have td await specific facility siting 

and project management decisions. From the standpoint of the State of 

Montana, issues .relative to jurisdiction which merit analysis will probably 

include: (1) Is the subject area which the state seeks to regulate already 

comprehensively regulated by the federal government or by the tribal govern- 

ment~ (2) Does the state statute interfere with the purposes of federal 

statutes pertaining to Indian tribes;  (3) Doe.s the state statute interfere  

with the Indian Tribe's right to self-government; (4)What  is the history 
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7.1.5 (Continued) 

of treaties between the United States and the Indian tr ibe (Crow) and the 

statutory history pertaining to the Crow Indians; (5) To what State=Indian 

tribe relationship have the  Crow previously accommodated themselves; (6) 

Is the project on an. Indian reservation; and finally, (7) What legitimate 

state interests are involved. 

Obvio-.,sly these factors require  an analysis of the specific state law in 

question. Such an analysis can be prepared oniy af ter  a more detailed 

project proposal is in hand and the state 's perspect ive is understood.  

Careful planning may well avoid protracted disputes  regardir~g legal 

jurisdiction. 

IN |  J 
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7.1.6 Tribal Authority 
! 

The interes t  of the Crow Tribe in the protection and enhancement of Crow 

Reservation land is evidenced through various ordinances passed by the. 

Crow Tribe. In 1976, the Crow Tribe adopted a land use ordinance as 

well as one governing environmental health and sanitation. . 

In recent years ,  Indian tr ibes throughout  the West have enacted measures 

to control land use and regulate activities within reservations.  As a 

resul t ,  cases have arisen from challenges by  non-members against tr ibal  

regulation of their  activities.  

Although Indian tribes~ lack inherent  authori ty to t ry  and punish 

non-Indians for criminal offenses, Oliphant v .  Suquamish indian Tz4be et 

al__:.., 435 UoS. 191, 212 (1978), tr ibes still retain authori ty to regulate 

non-Indian conduct unde r  certain elrcumstanceSo Absent a per t inent  

t rea ty  provision and when congress has not acted to delegate or deny 

tr ibes the r ight  to control use of non-Indian owned land, tribes may 

regulate.  :- 

• .O 

7-7 
LS sue*ocT '. l TNIL I~.~l lU¢l~;I C.~ I*oE 

I 



• . ~ Y  

q'.1.6 

.° .  

(Continued) 

In Montana v. United States, U.S. I01 S.Ct. 1245 (1981), the U.S. 

Supreme Court recognized the right of Indian tribes to exercise some forms 

of civil jurisdiction over non-indians, even on non-lndian lands. The 

t r ibes retain the r ight  :to exercise inherent  sovereign powers where 

non-Indians enter  into "consensual" relationships with t r ibes  or their  

members. It is  proper for tr ibes to regulate the conduct of non-Indians 

on fee-patented,  private lands if  such "conduct threa tens  or has sore,; 

direct effect on the political in tegr i ty ,  the economic secur i ty ,  or health or 

welfare of the t r ibe ."  I d . ,  at 1258. 

As pointed out in Me rrion v.  Jicar,illa Apache Tribe,  U .S . ,  42 CCH S. Ct. 

p .  1121 (1982), the authority of t r ibes  to impose taxes upon oil and gas 

producers  arises frown their  inherent  sovereignty as opposed to their  

proprie tary interests  in tribal lands.  The U.S.  Supreme Court said tr ibes 

have "at tr ibutes of sovereignty over  both their  members and their  

t e r r i to ry . "  Ibid .  Cases awaiting decision in the cou~ts of appeals for the 

9th and 10th circuits quickly followed sui t .  

In Ca~dtn v.  De .L a Cruz, F.2d (9th Cir. 1982), the court  of appeals 

upheld t r iba l ' regula t ion  of a n o n - I n , a n  owned and operated store located 

on private land. Cardin, the court  he ld ,  had entered into "consensual 

relationships" with the Tribe through commercial dealings, and the con- 

t inued maintenance of a decrepit  store "threatens or has some" direct 

effect" on the health and welfare of the  Tribe.  In Knight v .  Shoshone 

and A~apahoe Indian T~bes ,  F.2d (10th Cir. 1982), the "'Court upheld a 

tribal zoning ordinance governing subdivision development on fee lands 

within the Wind River Reservation in Wyoming. The court  noted that 

included among tribal powers is "a broad measure of civil jurisdiction over 

the activities of non-Indians on Indian reservafi.on lands in which the 

tr ibes have a significant in teres t . "  ~ashin~rtcn v.  Confederated Tribes of 

the Colville Indian Reservation, 44? U.S.  134, 152-53 (1980). The zoning 

ordinance,  when considered against the absence of any other  land use 

7-8 

,s suoncT m m~ u~mcssa. ~,~ sNw 
, NOIlCE PAqt[ AT IH[  nt0NT .~F..IaLS Rr.l~ltT, , 

l 



d" 

?. 1,6 (Con t inued)  

con t ro l s ,  was jus t i f i ed  as t he  exerc i se  of  a legi t imate t r iba l  i n t e r e s t  in  

preserving and p r o t e c t i n g  homelands. 

The Crow Tribe has legitimate interests in promoting economic development 

within the reservation as well as in protec~tin~ the health and safety of its 

members. The exercise of Crow Tribe police powers over major facilities is 

reasonably related to tribal government objectives. Protection of health 

and safety provide a compelling basis for regulation. 

J 

i : 

Z 

The opportunity for non-member input into the legislative process of 

Indian tribes is limited. The U.S. Supreme Court has held, on several 

occasions, that the lack of non-member participation into the ~bal 

legislative process or regulation is "immaterial" when reviewing the basic 

authority of tribes. Tribes, like other governments, are aware of the fine 

llne separating a climate fostering economic development from an atmos- 

phere of excessive and unnecessary government regulation. 

7.2 PLEDGING TRUST ASSETS AS COLLATERAL 

7 .2 .1  I n t r o d u c t i o n  

The  p u r p o s e  of  t h i s  sec t ion  is  to p r e s e n t  a d i scuss ion  of  t h e  t r u s t  

r e la t ionsh ip  e x i s t i n g  be tween  the  g o v e r n m e n t  of  t he  United S ta tes  a n d  t he  

Crow Tr ibe  a n d  how t h a t  t r u s t  r e l a t ionsh ip  af fec ts  the' abi l i ty of  t h e  Crow 

Tr ibe  to p l edge  a s s e t s  of  t he  Tr ibe  as cona t e r a l  for  loans or  m o r t g a g e s .  

Any time an Indian Tribe seeks to allow a third party to acquire an 

interest in its tribally held lands, before that interest becomes effective 

and legally binding the United States must approve it. The term "lands" 

is a term of art and has been construed to include not only the surface 

but also that which is below together with all interests both corpore~ and 

incorporeal. 73.C.J.S. Property Section 7. Therefore, were the Tribe to 
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pledge or transfer any of i t s  surface is~nds or resouroes  to help finance 

this project as an equi ty contribution, the app rov~  of the United States 

would have to be obtained. 

The Crow Tribe is possessed of abundant natural  resources  in the form of 

a large land base, vast coal deposits,  water,  oil, gas,  and bento-.~te. It 

is these assets which could be  used to help finance long-term development 

of the sort envisioned by this  project.  The Tribe owns approximately 

350,000 acres of surface land,  has the mineral r ights  to 17 billion tons of 

coal, of which current  estimates place 6 to 7 billion tons as strippable 

under  today's economics. The land base supports  agricultural,  pastural ,  

and commercial timber uses .  The water r ights  of the Crow Tribe have 

been dealt with in another  section of this s tudy .  

7.2.2 Legal Basis for _Federal Approval Req.uireBents 

The ability of t~.~ Crow Tribe both to develop and to pledge these 

resources  as collateral for loans or mortgages is circumscribed by  the 

Trus t  relationship and the p lenary  authority of the  United States over the  

Tribe.  The Trust relationship doctrine was judicially developed from a 

recognition that Tribes are domestic dependent  nations in a state of 

tutelage.  Cherokee Nation v .  Georgia ~, 30 U.S.  (5 Pet . )  1 (1831). This 
• * 

Trust  doctrine imposes a du ty  on the I United States to exercise guardian-  
ship responsibilities ove~ Indians and ~ to protect  them in their p roper ty  

and personal r ights.  H eekman v.  Ur~ted States,  224 U.S. 820, 828 
i 

(1912), United States v .  Kagarna, 118 U.S. 375, 384 (1886). 

I 

Co-existing with the Trus t  relationship doctrine bu t  in many circumstances 

at odds with it is the p lenary  authori ty of the United States to control the 

lands and resources o f  the Tribe.  This plenary author i ty  arises from the 

United States v succession to t he  ter r i tory  over  which the various European 

nations asserted dominion. Three  nations unde r  the  doctrine of discovery 
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claimed the r ight  to "appropriate the lands occupied b y  the Indians." 

Johnson and Graham!s Lessee v .  b1'Intosh, 8 Wheat 681, 691 (1823). This 

assertion of  a r ight  to appropriate these lands "extends to the c,omplcte 

ulthnate t i t le ,  charged with this r igh t  0~ possession by the  Indians,  and to 
the exclusive power of acquiring that  z~.ght." I d . ,  at 696. That is to say 
that the  t e r r i to ry  acquired by  the  Urdted States gave i t  clear title, 
"subject only to the Indian r ight  of occupancy."  Ib id . ,  at 691. 

Thus, the plenary anthority to exercise  dominion over Indian lands is not 

absolute. For example, should the  United States engage in a course of 

action which is in derogation of a t r ea ty  or consti tutional ~i~ht enjoyed by 

the Tribe,  or where the United States "takes" land of the  Tribe for a 

goverT~mentsl purpose,  just compensation must be paid to the Tribe for 
these aetionso Shoshone Tribe v .  United States, 229 U.S.  476, 498 (1937), 

In accord,  Bennett  County, S . D . v .  United States ~ 394 F .2d  8 (8th Cir. 
1968). 

Although the  plenary authority and the Trust relationship concepts can 

meld toge the r  An certain instances,  it  can generally be said that  when the 

United States is exercising dominion over  tribal lands and resources ,  it is 

acting in i t s  plenary capacity. $.Yhereas, when it is act ing in i t s  Trustee 

role, the United States . is  exercis ing a guardianship role over  tr ibal  land 

and resources  and is under  a du ty  to see to it that  the  transaction 

touching these resources and lands is in the best in teres ts  o f  the Tribe. 

Pursuant  to ei ther  of the above two legal precepts,  t h e  United States can 

forbid alienation of tribal land or resources  unless conducted pursuant  to .=, 

guidelines set  out by the United States.  Thus, the United States,  like its 

predecessors  in interes t - -Bri ta in  , Spain, and France--has  not sought to 

forbid Indian alienation of their  l ands ,  but  has regulated such disposi- 
tions. 

Univ. of New Mexico repr int ) .  
Felix Cohen, Handbook of Federal Indian Law, 321 (1942 ed., 

I I I I 
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7 . 2 . 3  Federal Prohibitions 

i l 

Prior to enactment of certain federal s ta tutes  vesting authori ty  in the 

Executive Branch to approve various t rans fe rs  of in teres ts  in Indian 

lands, the United States regarded a t r ea ty  ratified by Congress as the 

only way by which an Indian Tribe could t r ans fe r  its lands or an interes t  

therein. United States v .  Ka~ama, supra ,  at 381. Congress clearly 
expressed its pos i t ion  on this matter when it  enacted the Nonintercourse 

Act (codified at 25 USC ~ 177) of June 30, 1834. That statute invalidates 

any "purchase,  g ran t ,  lease, or other  conveyance of lands, or of any title 

or claim there to ,  from any Indian nation or tr ibe of Indians" unless  made 

by treaty or convention in accordance with the Constitution. The statute 

was enacted for the purpose of p reven t ing  unfair,  improvident ,  or 

improper disposition b y  Indians of lands owned or possessed by  them to 

other  parties.  ~ashpee  Tribe v.  Seabury Corp . ,  427 F. Supp. 899 (D.C. 

Mass. 1977). The United States is ,  t h u s ,  unde r  the statute acting in its 

t rustee capacity toward the Crow Tribe and  not because the United States 

holds the fee title to the lands as sovereign.  

25 USC § 177 not only acts as a limitation on the Tribe, but  also on the 

Executive Branch of the government. That  is ,  unless there  is express  

congressional author i ty  to do so, alienation of tribal lands by  the 

Executive is ineffect ive.  U.nited S tat.es ex te l .  Hualapai ~Indians v .  Santa 

Fe Pac. R . R . ,  314 U.S.  389, 347 (1941). This general res t ra in t  on aliena- 

tion generally applies equally to both voluntary  and involuntary aliena- 

tions. Felix Cohen, Handbook of Federal  Indian Lay: (1982 e d . ) .  As a 

consequence of the alienation res t ra in t ,  s tates are unable th rough  their  

courts or otherwise to t ransfer  title by  foreclosure sale when enforcing a 

mortgage. Narraganset t  Tribe v .  Sou t h e m  R. I. Dec. COr p. , 418 F. 

Supp. 798, 805-06 ( D . C . R . I .  1976). Unless approved by  the United 

S~ates, even a good faith acquisition of p rope r ty  held by an Indian Tribe 

wil l  not r e n d e r  good a title which: was not acquired in accordance with 

federal conditions for  acquisition. '  Oneida Nation of New York v .  Oneida 

County, 484 F. Supp.  527 (D.C. ,  N.Y. 1977). 
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7 .2 .4  Author iz ing  Fede ra l  S t a t u t e s  

T h e r e  a re  cer ta in  f ede ra l  ac t s  which can b e  u s e d  b y  var ious  m e t h o d s  

w h e r e b y  t he  Crow Tr ibe  could  make an equ i ty  c o n t r i b u t i o n  as a col la tera l  

p l edge  t o w s r d  t he  p r o j e c t .  

The  f i r s t  is the  1938 Mineral  Leas ing  Act (codi f ied  at  25 USC § 396a-396g). 
U n d e r  th i s  Act, t he  T r ibe  could  lease coal d e p o s i t s  with special  lease  

cond i t i ons  whereby  t h e  l e s see  would be  ob l iga ted  to pay  s u b s t a n t i a l  

a d v a n c e  royal t ies  which  t h e  Tr ibe  could t h e n  c o n t r i b u t e  as i t s  s h a r e  

t oward  t h e  pro jec t .  A l t e r n a t e l y ,  the  lease t e rms  cou ld  speci fy  t ha t  t h e  

l easehold  would be  d e d i c a t e d  to t he  pro jec t .  

A s e c o n d  s ta tu te  which  ha s  appl icat ion to t h i s  p ro j ec t  is  25 USC § 415. 

Tha t  Act  permits  t h e  l e a s i n g  of  Tribal  l and  for  b u s i n e s s  p u r p o s e s ,  

" i nc lud ing  the  deve lopment  o r  ut i l izat ion of  n a t u r a l  r e s o u r c e s  in  connec t i on  

with ope ra t ions  u n d e r  s u c h  l e a s e s . "  A lease g r a n t e d  u n d e r  § 415 is  one for  

an in i t ia l  term of  25 y e a r s  which  can inc lude  p r o v i s i o n s  for  renewal  wi th  

one  addi t iona l  term of  n o t  more  t h a n  25 y e a r s .  

The Tribe could lease lands for the project and include within that lease 

dedications of coal and water resources in sufficient quantities to fulfill the 

needs of the project. 

Therefore, under either of these two general federal statutes, there exists 

the means whereby the Tribe can, with federal approval, commit particular 

tribal resources to the project. These commitments can be in-the form of 

equity contributions or as collateral to support various financing schemes. 

A speci f ic  s ta tu te  which  is  o f  impor tance  to  t h e  Crow Tr ibe ,  and  which  

may be available for use in the financing context, is the Act of May 19, 

1958, 72 Star. 121. That Act restored to the Crow Tribe vacant and 

undisposed of Isnds-"~m an area commonly referred to as the 'tceded area" 

of the z~ervation. Section 3 of that Act authorizes the sale or exchange 
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of these res tored  lands with the  approval of the Secre tary .  Although the 

Act actually restored only 10,~.60.95 acres in the ceded area ,  the language 

of the Act also provides for la ter  restorations,  inasmuch as i t  states "all 

lands now or hereafter  classified as vacant and undisposed."  Therefore,  it 

is arguable that  tribal coal resources  in the ceded area could be sold or 

mm'tgaged as a means for providing capital for the project .  

Under the above referenced s ta tu tes ,  there  exist the means whereby the 

Tribe can contribute toward the financing of the proposed project.  

7.3 BUSINESS AND TAX STATUS 

It is estimated that  the proposed synthet ic  fuels plant will cost in excess 

of two billion dollars in capital costs.  In a business  venture  of this 

magnitude, business and tax considerations become an integral  part of 

project planning as well as determining the over-all  project feasibility. 

The scope of this section will be  limited to the effect that  unique Indian 

law considerations may have on the business and tax s t ruc tur ing  of the 
project.  

Any discussion of the business and tax status of Indian t r ibes  in relation- 

ship Wi+th the development of the i r  resources  must begin with their  unique 

status as sovereign governments.  Indian tribes still possess all aspects of 

sovereignty not withdrawn by  t r ea ty  or  statute,  o r ' b y  implication as a 

necassary result  of their dependent  s ta tus .  Congress has the authority to 

limit the sovereign power of t r ibes  th rough specific acts.  

Except in limited circumstances the inherent  sovereign powers of an 

Indian tr ibe do not extend to the  activities of non-members of the tribe.  

There are times however l where Indian tr ibes may exercise  the i r  sovereign 

power in the  forms of civil jurisdiction over non-Indians on non-indian fee 

~-14 ! . . . . .  ! U,,~ OR OISGIL~UIIIt I~ IIEI~.ll DAT a  ̀

I I  t tUOl~ I I  H It~llL'tl,'111 |~I DIE 

NOII~ IPAqI' At IHE I'MNI OF ItHl,~ RltF~Ir 

1 



P D 

7.3 (Con t inued)  

land within t h e i r  r e s e r v a t i o n s .  A t r i be  m a y  r egu l a t e ,  t h r o u g h  t axa t ion ,  

l i cens ing ,  o r  o t h e r  means ,  t h e  ac t iv i t i es  of  n o n - m e m b e r s  who e n t e r  

consensua l  r e l a t i onsh ip s  with t h e  t r ibe  o r  i t s  members ,  t h r o u g h  commercial 

dea l ing ,  c o n t r a c t s ,  l eases ,  o r  o t h e r  a r r a n g e m e n t s .  Ind ian  t r i b e s  also 

re ta in  t h e  i n h e r e n t  power  to exerc i se  ci~-il au tho r i t y  o v e r  t h e  c o n d u c t  of 

n o n - I n d i a n s  on fee  l ands  wi th in  t h e i r  r e s e r v a t i o n s  when  t h a t  conduc t  

t h r e a t e n s  or  has  some di rec t  e f fec t  on  t h e  hea l th  and  welfare  of  ¼heir 

r e spec t i ve  t r i b e s .  

As sove re ign  g o v e r n m e n t s ,  Ind ian  t r i b e s  also enjoy immuni t ies .  In  Rev.  

Ru't~'s 67-284, t h e  IRS has  said "Income t a x  s t a tu t e s  do no t  t ax  Indian 

t r i be s .  The  t r i be  i s  no t  a taxable  e n t i t y . "  This  t ax  immuni ty  e x t e n d s  to 

t r ibal  b u s i n e s s  e n t e r p r i s e s  p r o v i d e d  t h e y  are  essent ia l  to t he  func t i on ing  

of t r iba l  g o v e r n m e n t s .  Ind ian  t r i be s  a re  immunized from su i t  u n l e s s  such  

immunity  is waived b y  an act  of  C o n g r e s s  o r  is  e x p r e s s l y  waived b y  t he  

t~ibal g o v e r n i n g  b o d y .  

Also, Ind ian  t r i b e s  enjoy tax  exempt ions .  T h e y  are  no t  t a x e d  b y  t he  

Federal  g o v e r n m e n t  on income d e r i v e d  f rom t h e i r  land and  minera l  i n t e r e s t s  

which are  he ld  in  t r u s t  by  t h e  Uni ted S t a t e s  gove rnmen t .  Oil p r o d u c e d  

by  an  Indian  t r i b e  is  exempt  f r o m  t h e  wL-~dfall p ro f i t s  t ax  on  domestic  

c r u d e  oil. 

Other  gove rnmen ta l  func t ions  pe r fo rmed  b y ,  or  which ave p r o v i d e d  for ,  

the  benef i t  o f  t r i b a l  g o v e r n m e n t  may b e  s u b j e c t  to f ede ra l  t a x e s .  Unless  

t he re  ex i s t s  an e x p r e s s  exempt ion for  Ind ian  t r i b e s ,  e:~ch t ax  must  be 

careful ly  examined in l ight  of  t r iba l  t r e a t i e s ,  o the r  f ede ra l  s t a t u t e s  and 

genera l  p r i n c i p l e s  of  Ind ian  law in d e t e r m i n i n g  w h e t h e r  a t r i be  i s  sub jec t  
to such  taxes. 

Indian t r i b e ' s  b u s i n e s s  and t ax  s t a t u s  v i s - a - v i s  s ta te  laws and  t axes  

p r e s e n t  an i m p o r t a n t  cons idera t ion  in  d e t e r m i n i n g  t he  overa l l  f eas ib i l i ty  of  

r / -1  K 
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t h e  synfue l s  p ro jec t .  S ta te  g o v e r n m e n t  ha s  b e e n  zealous in  i t s  e f fo r t s  to  

t a x  Indian  r e s o u r c e s  e i t h e r  d i r ec t ly  o r  i n d i r e c t l y .  As a r e s u l t  of  t h e s e  

e f fo r t s  b y  s ta te  g o v e r n m e n t s ,  much  l i t iga t ion  ha s  t aken  place  and  t h e  

c o u r t s  have cleveloped some basic  c o n c e p t s  of  law where  s t a t e s  may or  may 

no t  ts~x ' Indian  t r i b a l  ac t iv i t i es .  

The  in f r ingemen t  t e s t  was deve loped  b y  t he  c o u r t s  and  is  t i ed  closely to  

Ind ian  t r ibes  as s o v e r e i g n s .  The  t e s t  i s ,  i f  s t a t e  law i n t e r f e r e s  with t he  

right" bf  a t r ibe  to  make i t s  own laws' and  b e  g o v e r n e d  b y  them,  t h e  law is  

inva l id .  In a p p l y i n g  t he  i n f r i n g e m e n t  t e s t ,  t he  r e l evan t  f ede ra l  t r ea t i e s  

and  s t a tu t e s  must  be  examined  to de t e rmine  w h e t h e r  s ta te  gove rnmen t  has  

b e e n  g r an t ed  any  a u t h o r i t y  to t ax  t h e  ac t iv i ty .  

/ 

When the  Federa l  Government  r egu l a t e s  a n : a r e a  of  ac t iv i ty  so completely  

t h a t  t h e r e  is  no room lef t  fo r  s ta te  r egu la t ibn ,  t h e  Federa l  Government  has  

p r e e m p t e d  t he  a rea  and d i sp laced  s t a t e  la~' from i t .  Federa l  p r eempt ion  

flows from the  Supremacy  and  Commerce Clauses  o f  the  Uni ted  S ta tes  Con-  

s t i t u t i on .  Federa l  p r eempt ion  in Ind ian  law is  d i f f e r en t  from t h e  doc t r i ne  

of  federa l  p r eempt ion  in o t h e r  a reas  of  t h e  law. Because  of  t h e  i n h e r e n t  

sove re ign  power  of  Ind ian  t r i b e s  d i s c u s s e d  s u p r a ,  f edera l  p r eempt ion  in  

Ind i an  law does no t  r e q u i r e  an  e x p r e s s  congres s iona l  s t a t ement  o f  i n t e n t  

t h a t  s ta te  law be  p r e e m p t e d .  

The  concept  of  t r iba l  p r e e m p t i o n  flows from fede ra l  p r eempt ion  and  Ind ian  

t r i b e s  as sovere ign  g o v e r n m e n t s .  When an Indian  t r i b e ,  exe rc i s i ng  i t s  

i n h e r e n t  governmenta l  a u t h o r i t y ,  enac t s  a r e g u l a t o r y  or  t ax  law and  t he  

s t a t e  enac ts  a similar law i n v o l ~ n g  t h e  same ac t iv i ty ,  t he  t r iba l  law should  

p r e e m p t  t he  s ta te  law; t h e r e b y ,  b a r r i n g  t he  appl ica t ion  of  t h e  s ta te  law on  

t h e  r e s e r v a t i o n .  

' ' • - • m u n  
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Article  I ,  Sect ion 8 of  t h e  Uni ted  Sta tes  Cons t i tu t ion  g ives  Congre s s  t he  

power , '  " to  r egu l a t e  commerce with fo re ign  na t ions  and  among t h e  severa l  
, . '  

s t a t e s ,  and  with t h e  Ind ian  t r i b e s . "  The  Supreme  Cour t  has  s u g g e s t e d  

t h a t  t he  Indian  Commerce Clause might  h a v e  a ro le  to  p lay  in p r e v e n t i n g  

u n d u e  d iscr imina t ion  aga in s t ,  o r  b u r d e n s  on ,  Ind ian  commerce .  The  Cour t  

i nd i ca t ed  tha t  u n d u e  d iscr imina t ion  or  b u r d e n s  might  occu r  where  s ta te  

t axes  a re  imposed u p o n  commerce tha t  would ex is t  on t he  r e s e r v a t i o n  

wi thout  r e s p e c t  to  t ax  exempt ions .  

The  f ede ra l  p r eempt ion  doc t r ine  has  p l a y e d  a ma~or role in p r o t e c t i n g  

Ind ian  t r i b e s  from s ta te  t axes  w h e n e v e r  t h e  t axes  are  imposed on t he  

t r i be s  d i r ec t ly .  I t  h a s  p layed  an  even  g r e a t e r  role in  ward ing  off  s ta te  

~taxes where  the  t ax  i t se l f  is  imposed on non-Indisa l s  b u t  the  economic 

impact  of  the  tax" i s  fel t  b y  t h e  t r i be .  T h e  economic impact  on an Ind ian  

t r i be  ,of  a s ta te  t ax  on  a n o n - I n d i a n  a lone ,  howeve r ,  may be e n o u g h  to 

inva l ida te  t he  s t a t e  t a x ,  e x c e p t  when  t r ibes  a re  marke t ing  a t ax  

exempt ion .  I n  cases  where  t r i b e s  are  m a r k e t i n g  a t ax  exempt ion ,  t he  

t r i be s  mus t  show economic i m p a c t  coupled  with ex t ens ive  federa l  c o n c e r n  

~or t h e  ac t iv i ty  which  s u f f e r s  from the  economic impact  of  the  t ax  be fo re  

federa l  p r eempt ion  ex i s t s .  

Federa l  p reempt ion  ha s  b e e n  b a s e d  u p o n  Ind ian  t r ea t i e s  a n d  genera l  

f edera l  legis la t ion s u c h  as t h e  Ind ian  Reorgan iza t ion  Act of  1934 and  

discla imers  of j u r i sd i c t i on  o v e r  Ind ian  l a n d s  f o u n d  in  s ta te  cons t i t u t i ons .  

These  h a v e  genera l ly  b e e n  e n o u g h  to s u p p o r t  t r i ba l  exempt ions  from s ta te  

t axes  imposed  on Ind i an  t r i be s  within t h e i r  r e s e r v a t i o n s .  Whenever  the  

t ax  i s  imposed  on n o n - I n d l a n s  wi thin  t he  r e s e ~ r a t i o n s  o r  on t r i b e s  Outside 

• , the i r  r e s e r v a t i o n s ,  t he  e~ur t s  look for  a much  more specif ic  i n t e n t i o n  on 

t h e  p a r t  of  the  f ede ra l  g o v e r n m e n t  to p r e e m p t  t h e  sub jec t  of  t h e  t a x  t he  

state seeks to impose.  .':. 
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Whenever  t he  legal  inc idence  of  the tax is  on n o n - i n d i a n s ,  t r i bes  must  

show t h a t  t h e  federa l  g o v e ~ m e n t  ex t ens ive ly  r e g u l a t e s  t h e  a rea ,  or  t ha t  

t h e  t r i be  i t se l f  has  a s igni f icant  i n t e r e s t  in the  t r a n s a c t i o n  in  which t he  

t a x  i s  imposed .  If  t h e  t r i b e  is  m a r k e t i n g  only a t a x  exempt ion ,  specific 

f edera l  i n t en t  to p reempt  i s  r e q u i r e d ~  I f ,  h o w e v e r ,  t h e  t r i be  is  marke t ing  

some va lue  t h a t  is g e n e r a t e d  on-reservat ion1,  t h e  gene ra l  f edera l  s t a tu t e s  

which  encoura~,~e t r iba l  s e l f - g o v e r n m e n t  and  economic deve lopment  may be  

suf f ic ien t  to defeat  a s ta te  t ax  with t h e  f ede ra l  p r e e m p t i o n  doc t r ine .  

Some s t a t e s  have  been  s u c c e s s f u l  in.  h a v i n g  the i r  t axe s  u p h e l d  b y  impos ing  

a t ax  on  n o n - I n d i a n  lessees  of  Ind ian  t z ~ s t  l and .  The  t ax  in  t he se  cases  

is a P o s s e s s o r y  I n t e r e s t  Tax  on p o s s e s s i o n  of l aud  b y  n o n - I n d i a n  l e s sees .  

A l though  t he r e  i s  an economic impact  on t he  Ind ian  t r i b e ,  t he  cour t s  have  

he ld  t h a t  federa l  law did n o t  p r e e m p t  t he  P o s s e s s o r y  I n t e r e s t  Tax .  The  

P o s s e s s o r y  I n t e r e s t  Tax was u p h e l d  p r i o r  to t h e  Supreme  Cour t  s u b s t a n -  

t ially c la r i fy ing  t h e  law of  f ede ra l  p reempt ion  in  re la t ionsh ip  to Ind ian  

t r i b e s ,  

Under  t he  most r e c e n t  p r o n o u n c e m e n t s  of the  S u p r e m e  Cour t  on federa l  

p r e e m p t i o n ,  sh i f t ing  the  l ega l  ino ldence  of  a s ta te  t ax  to n o n - I n d i a n s  does 

no t  g u a r a n t e e  tha t  t he  t ax  will be  u p h e l d  as a val id  t ax .  If t he  

P o s s e s s o r y  I n t e r e s t  Tax v io la tes  t he  federa l  p r eempt ion  doc t r i ne ,  Ind ian  

se l f -gove rnmen t  or  t h e  I n d i a n  Commerce Clause,  i t  will be  found  to be  

invalid. 

Sta tes  also have  a t t emp ted  to t ax  t he  s e v e r a n e y  of  Ind ian  minerals  b y  

n o n - I n d i a n  lessees  and  t h e  g r o s s  p r o c e e d s  de r ived  from the  sale of t he  

s e v e r e d  minerals .  The  c o u r t s  have  rev iewed  t h e s e  t a x e s  and  he ld  tha t  i f  

t r i b e s  can  show t h a t  s u c h  t axa t ion  confl ic ts  ~vith ~ f ede ra l  s t a tu t e s  o r  

t r e a t i e s  o r  i n t e r f e r e s  to an  impermiss ib le  e x t e n t  with the  abi l i ty of the  

t r i be  to  g o v e r n  i t se l f ,  t h e n  t h e  t axes  would be found  to be  p r eemp ted  and  

would i n f r i n g e  u p o n  t h e  t r i b e ' s  r i g h t  to  g o v e r n  i t se l f .  

.'. :r 
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C o n g r e s s  enac t ed  t h e  Mineral I-.=.asing Act of 1938, 25 U . S . C .  §§ 396a-396g 

(1976) which g o v e r n s  t he  l eas ing  of  Ind ian  minera ls .  The  c o u r t s  have  

found  t h e  goals  o£ th i s  Act t o  b e  t h r e e f o l d :  (1) The  Act  s o u g h t  to  

achieve  un i fo rmi ty  in  t he  law g o v e r n i n g  mineral  lease  on Ind ian  l a n d s .  (2) 

T h e  Act was d e s i g n e d  to he lp  ach ieve  t h e  b r o a d  pol icy of  t h e  Indian  

Reorgan iza t ion  Act of  1934, 25 U . S . C .  §§. 461-479 (1976),  t h a t  t r iba l  

g o v e r n m e n t s  be  ~evi ta l ized.  (3) The  Act  was i n t e n d e d  to e n c o u r a g e  t r ibal  

economic deve lopment .  Unless  the  S e v e r a n c e  and  Gross  P r o c e e d s  Tax can 

be carefully tailored to effectuate a state's legitimate interests, the taxes 

will fatally conflict with the purposes behind the 1938 AQt. 

Indian  t r i b e s  o c c u p y  a un ique  b u s i n e s s  a n d  tax  s t a tu s  wi+~ r e g a r d  to s ta te  

and  f ede ra l  t axa t ion .  Carefu l  cons ide ra t i on  must  be  g iven  to t h e  t r ibe ' s  

un ique  s t a tu s  in  de t e rmin ing  how t h e  Crow Tr ibe  shou ld  pa r t i c ipa te  in  the  

owne r sh ip  of  t h e  Syn the t i c  Fuels  P lan t .  

I t  is  c lea r  t h a t  t r iba l  owner sh ip  of  t h e  p ro j ec t  will allow the  p ro j ec t  to t ake  

a d v a n t a g e  of t h e  T r ibe ' s  b u s i n e s s  a n d  t ax  s t a t u s .  The  T r i b e ' s  un ique  

s t a tus  will h a v e  to  be  ba lanced  a g a i n s t  t h e  b u s i n e s s  and  t ax  i n t e r e s t  of  

the  co rpora t ion  who will pa r t i c ipa t e  wi th  t he  Crow Tr ibe  in  making  the  

C r o w  Syn the t i c  Fuels  Plant  a r ea l i ty .  

. ' o .  
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8.0 Conclusion i 

To sum up the z~sult~ o f  this  preliminaz3r legal  assessment ,  there appears 

no insurmountable legal obstacles to the Crow Synfuels  Project. 

Ii 
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